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Reports of Cases argued and determined in the Supreme 
Court, and in the Court for the Trial of Impeachments 
and the Correction of Errors, of the State of New-York: 
by Esek Cowen, Counsellor at Law. Vols. 1st, 2d, 3d, 
and 4th.—Albany, 1823—4—5. 


Axruoved it is not yet quite three years since Mr. Cowen 
was appointed to the office of Reporter of the Supreme Court 
and the Court of Errors of the State of New-York, he has al- 
ready published four volumes of reports, containing on an aves 
rage very nearly 800 pages each, besides a voluminous index ; 
and we understand that he has a fifth volume in a state of great 
forwardness. We have heard, indeed, that one or two of the 
numbers have already issued from the press, but we have not 
seen them, nor have we even inquired for them, for we have 
found the volumes lying before us quite sufficient to occupy 
all our leisure hours for some time past. We have read them 
diligently and carefully through, and the result of the perusal, 
we are sorry to say, is decidedly unfavourable to the Reporter. 
It has convinced us that the profession, in the state of New- 
York, have gained nothing by the removal of Mr. Johnson, 
whose reports, our readers will, some of them no doubt, re- 
collect, we treated with .a good deal of freedom in the second 
number of this Journal. We complained of that gentleman 
for reporting too much—we accused him of unreasonably mul- 
tiplying: his volumes, and swelling their size by the insertion 
of unimportant cases, and of omitting to condense as much as 
VOL. II. 1 
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he*might have done, his statements of facts, the arguments of 
counsel, and the opinions of the court. 

With all these faults Mr. Cowen is chargeable, in a much 
greater and more grievous degree than Mr. J tees: His first 
volume, numerically speaking, is almost wholly made up of 
eases of practice, and of certioraris from justices’ courts ; 
of which the chief part are entirely destitute of all claims to the 
attention of the reader, and no small number are really frivo- 
lous. Itis true that the eases of these two descriptions are 
in general short, but we now and then meet with one which 
oceupies quite as much room as in our opinion would have 
been amply sufficient, with perhaps a very few exceptions, for 
the most important case in the whole volume. How it is that 
mere cases of praetice, or, as it is technically expressed, 
the non-enumerated business of the court should have in- 
creased within a few years to such an extent as to occupy 
nearly one half its time,—perhaps we might safely say more— 
and afford Mr. Cowen an opportunity of filling up our li- 
braries at the alarmingly rapid rate of four octavo volumes 
in three years, of which he has availed himself with so much 
industry, we are at a loss to conceive. It is a state of things 
which we view with the most serious concern—an intolerable 
evil, for which some remedy ought, if possible, to be found. 
It occasions a ruinous delay of justice, and imposes upon the 
court an overwhelming burthen of labour, which no set of men 
will ever be able to sustain with credit to themselves or advan- 
tage to the public. It has unquestionably been one of the main 
causes of that great accumulation of business, of which, both 
the profession and the public at large, have of late so loudly and 
justly complained. It clearly appears, we think, from the 
English reports, that the administration of justice in our parent 
country has never laboured undera similar embarrassment. As 
far as we have been able to ascertain, there is no such accumu- 
lation of business in any of the eourts of Common Law 
at Westminster Hall. The causes in those courts are ge- 
nerally argued and decided at the next term after they 
arise, as the reports show: while in the Supreme Court 
of this state it is most commonly a twelyvemonth or two 
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years before they are even argued ; and after the arguments 
the judges ordinarily take until the next term to consider. The 
chief cause of this undoubtedly is, the great numberof motions 
which they are obliged to hear, and which must be disposed 
of in the course of the term: and though the court of King’s 
Bench also decide, at every term, a very considerable num- 
ber of motions, and their terms are neither as long as ours, 
and are not more numerous, yet still there is good reason to 
believe that the number of motions made in that court is far 
less than it is in the Supreme Court. And why should this be 
so?. It cannot be, we think, that the whole mass of business in 
the King’s Bench is less than it is in the Supreme Court; for 
although the whole business of the kingdom is divided be- 
tween the King’s Bench, Common Pleas, and Exchequer, yet 
the population and wealth of England are certainly, we be- 
lieve, more than three times greater than those of our own 
state. The commerce, foreign and domestic, of that king- 
dom, we should judge, exceeds ours by a much larger pro- 
portion ; and the court of King’s Bench, as far as we can ga- 
ther from the reports, has not only as much civil business as 
either of the other two courts, but also transacts a great deal 
of criminal business, of which, in the Supreme Court, there is 
very little. We therefore think it fair to conclude, that the 
business of the King’s Bench is at least as great as that of the 
Supreme Court, and probably much exceedsit; and we do not 
believe that the English judges labour more assiduously than 
ours, or indeed that any judges can do it. It follows then that 
there must be some material defect in our system of jurispru- 
dence, either in theory or in practice, and that it is a defect 
which we cannot charge upon the common law, but must impute 
to our manner of administering that law ; and though, as. we-have 
above observed, the great quantity of non-enumerated business 
is undoubtedly one chief source of the evil, it cannot, we think, 
be the sole cause. A minute and careful inquiry into this 
subject would be highly useful, and we therefore submit. for 
the consideration of such of our readers as have leisure and in- 
elination to pursue it, the following questions : 

Ist. Is it a fact that motions in relation to matters-of prac- 
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are more frequent in the Supreme Court than in the King’s 
etich, ahd if so, why is it? Or are they brought forward in 
the fatter court in a more simple and less embarrassing form ; 
or has that tribunal a more expeditious method of deciding 
them, and what is it? 

2d. How can this species of business be either diminished 
in amount, or madé more simple in el or despatched witb 
greater facility ° 

3d. What other causes besides the one to which we have 
adverted, have operated to produce the great accumulation of 
business in the Supreme Court, and what remedy is to be ap- 
plied to the evil? 

As to the last of these questions, we shall take occasion to 
make some remarks upon it, before we close this article; but 
for the present we return to Mr. Cowen. . 

This gentleman informs us in a short, and really a very mo- 
dest preface to his first volume, that he has ‘‘ aimed at brevity 
in the statements of cases, but found himself unsuccessful 
where the decision and much of the reasoning which led to 
it, were interwoven with lengthy details of pleadings or evi- 
dence.” He might almost have stated, without doing himself 
much or any injustice, that he had failed in this attempt alto- 
gether, for we have scarcely observed, in the whole four vo- 
lumes, a single instance of a case reserved at the trial, a spe- 
cial verdict, writ of error, or demurrer, in which he has suc- 
eeeded, or even appears to have made an effort at abbrevia- 
tion : and the reason he assigns is, as we have seen, that the 
‘¢ decision and much of the reasoning which led ‘to it were in- 
terwoven with lengthy details of pleadings or evidence.” But 
this reason does not satisfy us; we have gone carefully 
through the whole four volumes, and of the great number 
of those cases, which appear to us to take up unnecessary 
room, we do not see one which might not have been abbre- 
viated with ease. ‘The truth appears to be, that Mr. Cowen, 
as Mr. Johnson did before him, finds the mechanical labour 
of copying cases, and special verdicts, and pleadings, &c. 
much easier, as well as more profitable, than the intellectual 
e:.ertion of making abstracts of their most material parts. His 
general practice is to insert them entire ; and though there 
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are some few exceptions to it, they are extremely rare. 
This is not a fair and faithful discharge of his duty. His 
business is to report the sewbstance of causes, and not to 
set them forth as he does in all their minute details. .We do 
not accuse him of doing this for the sake merely of making 
unreasonable gains on his books ; for if-we are correctly in- 
formed, he does not derive from this publication an extravagant 
profit. The reward which he receives for his labours, inclu- 
ding the sum for which he sells his copyright, would not be 
out of the way if the work were properly conducted ; and 
from what we know of Mr. Cowen, we do not take him to 
be a person who is by nature of a grasping or encroaching 
disposition, but rather the contrary. In our opinion he has 
fallen into the unfortunate and most inconvenient method he 
is now pursuing, partly in consequence of not properly con- 
sidering the nature and end. of a reporter’s business, and ne- 
glecting to study the best models of reports, and partly through 
a proneness to detail, and a natural tediousness inherent in 
his character. It is however but fair to acknowledge, that the 
business of the court is in many respects so conducted as to 
impose upon the reporter, if he aims at brevity, a very bur- 
thensome task. Cases and special verdicts are, in general, 
very loosely and improperly drawn up ; especially the for- 
mer, which almost always consist of what Mr. Cowen calls 
“lengthy details’? of evidence. The testimony is stated in 
full, and documents proved at the trial, and objections raised 
by counsel, are set forth at large. 

Now a case ought to consist of facts, and not of evidence. 
It is the business of the jury, as lawyers all know, ¢o jind the 
facts, and of the court fo pronounce upon the law ; and it is” 
really imposing upon the good nature of the court so to state — 
a case, or special verdict, as to render it necessary for them 
not only to decide the law, but also to determine the facts. 
They have legitimate business enough of their own without 
taking upon themselves the arduous duties of juries, to whom 
the practice is no doubt a great relief, as well as to the nisi 
prius judges, and the counsel on both sides at the trial, who 
are thus spared the trouble of settling the heads of the case 
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before the jury is discharged. But we maintain that this, 
however convenient it may be at nisi prius, isentirely wrong ; 
it is unjust as respects the court, and a very serious evil to 
suitors, in consequence of the general delay of business which 
it helps to occasion. It is no doubt mainly the fault of 
counsel, but we cannot avoid thinking that it is in some mea- 
sure chargeable upon the court itself, who ought not to receive 
cases and special verdicts so drawn up. We do not mean to 
blame the present judges, who have merely taken things as they 
found them, and followed the steps of their predecessors, but 
the judges generally, who have sat on that bench for several 
years past; especially those who suffered the first attempt at 
stating a case in this manner to pass without animadversion ; 
and as we do not know when the practice was introdueed, 
we shall not lay the blame on any set of judges in particular. 

But this practice, though it in some measure accounts for the 
difficulty which Mr. Cowen says he has found in the task of ab- 
breviation, is by no means a full excuse for the general omission 
of so necessary a part of his business. The thing is still always 
practicable, and might be so executed as to enable the reader 
to understand perfectly well the arguments of counsel, and 
the opinions of the court; especially if Mr. Cowen would 
take the trouble of curtailing these also, and would give us 
merely the principal points made at the bar and by the court, 
and the substance of the reasoning and illustrations. The 
judges, it is true, write their opinions, and hand them to the 
reporter for publication ; but we do not know that they lay 
an injunction upon him to print them entire. And we must 
avail ourselves of the present occasion to say, that this practice 
of delivering written opinions adds so much to the weight of 
the truly arduous and over burthensome duties of the court, 
and occasions so much delay, that we think it ought to be dis- 
continued. Written opinions certainly have some advanta- 
ges over oral ones ; they prevent mistakes on the part of the 
reporters, and the time taken to write them gives the judges 
an opportunity to study a cause, and confer freely with each 
other concerning it: but these advantages do not, in our judg- 
ment, sufficiently compensate for the great labour and loss of 
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time which attends the practice. The business of the court 
might, it appears to us, be so arranged that, in a very large 
proportion of the causes argued, the judges would be as well 
prepared to deliver their opinions immediately after the argu- 
ment as after an interval of three months. As it is now con- 
ducted we know that this is impossible: for the judges have 
no knowledge of the merits of the case, until the argument 
commences, and no previous opportunity to study and consi- 
der it. But this might easily be altered by requiring demur- 
ver books, error books, and copies of cases, and special ver- 
dicts, &c. accompanied with a statement of the points, and a 
moderate number of references to authorities, to be served on 
each member of the court a reasonable time before the argu- 
ment. These papers, skilfully and concisely drawn up, 
would in general enable them, without any great labour, to 
make themselves as fully acquainted with the merits of the 
case as the counsel, with whom it would place them upon 
an equal footing at the outset of the argument, and nine 
times in ten, we believe, would put it in their power to 
decide immediately upon the conclusion of the. argument, as 
correctly and accurately as they now do, and with as much 
credit to themselves. 

This course would also be attended with another very great 
advantage ;—it would put it in the power of the court to con- 
trol counsel in the range of their remarks, and prevent that 
excessive latitude and length of argument, from which they 
cannot be restrained, and in which they are too prone to in- 
dulge, where the court has no knowledge of the otitte, except 
what they are able to gather as it proceeds. 

The practice which we recommend we feel quite confident 
would enable the court to hold counsel effectually in check, 
confine them strictly to the points in the cause, and cut short 
those endless repetitions, by which arguments are sometimes 
spun out to the absurd and unreasonable length of a whole 
day, not unfrequently of three or. four days, and sometimes 
even of a week or a fortnight ;—a long-winded species of ora- 
tory, which somebody, we do not now remember who, has 
very justly called the eternum genus dicendi. We do not 
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hesitate to pronounce this an abuse of the privilege of counsel, 
and an iatolerable imposition upon the patience and indulgence 
of courts, to which a stop should be put. Yet how is it to 
be done in any way but in the mode we recommend? How 
are the judges to know whether a lawyer is talking to the pur- 
pose, unless they are informed before he begins what he in- 
tends to talk about? How can they confine him to his sub- 
ject if they do not know what it is? In the court of King’s 
Bench the demurrer books, and copies of cases, and special 
verdicts, &c. are always delivered to the judges two days be- 
fore the argument; 1 Se/. Prac. 336—473—475 ; and unless 
we are much mistaken we have somewhere seen a rule of that 
court requiring them to be accompanied with a statement of 
points and authorities, though we cannot now recollect where, 
and have searched for it without success. This accounts, in 
a great measure, for the rapid despatch of business in that 
court, and explains how it is that the judges are able to de- 
cide sO many causes immediately after the argument, as it ap- 
pears from the reports they do. In England the reporters 
still keep up the old practice, (which ours have dropped we 
know not for what reason,) of inserting. a cusia advisare vult, 
when the court takes until the next day or the next term to 
consider. | 

Nine tenths of the causes in the English courts of common 
law, we think we may venture to assert, are decided at once, 
and the opinions of the judges delivered orally, and taken 
down in short hand. This is effected by the means we have 
pointed out; and we see no reason why the same means 
should not produce the same results in any other court. 

. Such a material change in the administration of justice 
might be attended with some difficulties and inconveniences 
at first ; but these would soon wear away, and in a short time 
habit would render the new mode familiar and easy. 

But having said enough, we believe, for the present, con- 
cerning all these various preliminary matters, we shall now 
proceed to examine the contents of the volumes before us; 
and shall endeavour to discuss, with all possible brevity, the 
merits of some of the doctrines which, through this medium, 
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are solemnly delivered to us as the law of the state in which 
we live, and in which our journal is published. 


The first case to which we shall call. the attention of our 
readers is the case of 


Tuer Prorre ex rel M‘Fariann, against the ComMIssioNERS 
or Hieuways, of the town of Salem,in the county of 
Washington, vol. 1, p. 23. 


The substance of it is this:—On the 25th of August, 
1819, John M‘Farland, and eleven other freeholders of 
the town of Salem, certified under oath to the commis- 
sioners of highways of that town, according to the statute 
in such case made and provided, that it was necessary that 
a certain road, described in the certificate, should be laid 
out and opened in that town, and that a certain other 
road, also described in the certificate, should be discon- 
tinued ;. and an application was made to the commissioners 
for the opening of the new road and closing the old one ac- 
cordingly. This application the commissioners rejected; and 
the applicants thereupon appealed, in pursuance of the statute, 
to Asa Fitch, Nathaniel Hall, and Jonathan Wood, three of 
the judges of the court of Common Pleas, in and for the coun- 
ty of Washington, who reversed the adjudication of the com- 
missioners, and ordered the road applied for to be laid out and 
opened, and the old road to be discontinued. Upon this order 
a certiorari was brought, and the case removed into the Su- 
preme Court, and in January term, 1822, the order was there 
affirmed. At the August term, in the same year, Russell 
moved for and obtained a mandamus, requiring the commis- 
sioners to comply with the order, or show cause to the con- 
trary, at the following October term, when they made a return 
to the mandamus, showing for cause sundry reasons which 

\ are quite immaterial to our present purpose, and we therefore 
omitthem. In May term, 1823, this return was submitted to 
the court without argument, and a rule for a peremptory man- 
damus was granted. 

VOL. 1. 2 
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The reporter introduces the case to our notice by laying 
before us a considerable portion, of a very voluminous docu- 
ment, drawn up in the form of a judgment roll, and pur- 
porting to be a record of the judgment of the Supreme 
Court upon the certiorari, commencing with a placita of May 
term, 1820. Then follows the usual entry at the beginning of 
a judgment roll upon a writ of error, which runs thus: 

‘¢ State of New-York, Albany County, ss. The people of 
the State of New-York sent to Asa Fiteh, Jonathan Wood, 
and Nathaniel Hall, Esquires, three of the judges of the 
court of Common Pleas of the county of Washington, their — 
writ close in these words.”” Then follows the writ of certio- 
rari, requiring the judges:'to whom it is directed to return 
“‘ the appeal, together with the testimony given, and offered 
to be givem on the hearing thereof,” and their determination 
thereon, &c. Then eomes the answer of the judges, preceded 
by the following caption: ‘‘ The judges aforesaid, to wit, 
Asa Fitch, Jonathan Wood, and Nathaniel Hall, Esquires, 
now here on the day and at the place in the said writ con- 
tained, to wit, on the first Monday of May, in this same term, 
at the City-Hall of the city of New-York, return to the said 
writ inthe words and figures following, to wit :’’ partly in the 
language of a nisi prius record, and partly in the style of an in- 
dictment for forgery. This answer sets forth, first, the petition 
of appeal, from the decision of the commissioners. of highways, 
and the meeting of the judges of the common pleas to consider 
of the appeal; and then proceeds with a detail of the merits of 
the ease, which the reporter has dismissed, in a parenthesis, 
wherein: we are informed that it consisted of “all the evi- 
dence given on the hearing of the appeal—the objections and 
points of law made by the counsel, with the decision thereof— 
several petitions,—and lastly, the original petition in question, 
—and the decision of the commissioners thereon.’? We are 
truly obliged to Mr. Cowen for his forbearance (so contrary 
to his:usual manner) in omitting all these matters. He goes 
on, however, to set forth what he calls “ the original petition 
in question ;” forgetting that this is the first mention of the 
said petition, or of any question concerning it, that occurs in 
his report of the case. But why this petition, being the ori- 
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ginal one, is the last set forth in the return, or what could 
have been the nature and object of all or any of the other 
several petitions previously set forth in it, we are nota little 
puzzled to comprehend. Our curiosity, however, is not much 
of a drawback on the satisfaction we have already expressed, 
in being spared by the above-mentioned parenthesis the trou- 
ble of reading them. We do not believe we should be very 
much edified by observing how these matters are managed 
in the good town of Salem. 

This original. petition, which by the way turns out to 
be a certificate under oath, of twelve freeholders, in pur- 
suance, as we suppose, of the 16th section of the act to regu- 
late highways, 2 N. R. Z. 275, certifying the neeessity of the 
projected alteration—the reporter goes on to inform us was 
presented to the commissioners. He then sets it forth, and 
proceeds to say, “ That but two of the deponents, to wit, 
William Russell and Aaron Martin haying reviewed 
the road in the said last petition mentioned, decided on 
said petition, and endorsed said decision on the same, in 
the words following, that is to say.” ‘Then follows the 
decision signed by Aaron Martin and William Russell. 
But why these men are styled deponents, and what they de- 
posed to or about, and whether this designation is given to 
them by the reporter, or by the judges of the Common Pleas, 
or is assumed by themselves, we do not distinctly understand. 

‘¢ The judges then proceed to state in their returh,”’ the re- 
porter continues, ‘‘ that they have examined the old road, 
and the new one in contemplation, and to give their opinion 
in relation to several particulars which rendered the old road 
of no public utility, and the new one necessary, and that they 
adjudged and determined the new one to be necessary and 
proper, and conclude thus: ‘‘ With this view, and under 
these impressions of duty imposed upon us,” (using the lan- 
guage of a parliamentary committee,) ‘‘ by the act entitled an 
act to regulate highways, we the said judges reversed the 
doings of the said William Russell and Aaron Martin,” 
&c. Then come the hands and seals of the judges, and the 
record, as it was no doubt meant to be, proceeds thus: “ But 
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because the said justices now here are not yet advised,”” &c.;— 
omitting to assign errors, and continuing the cause by cur. 
ady. vult until January term, 1822, when it winds up with an 
ideo consideratum est, “ that the decision and proceedings 
aforesaid, of the judges aforesaid, in form aforesaid made, be 
in all things affirmed, and stand in full force and effect, any 
thing to the contrary for error assigned in anywise notwith- 
standing :?’ and so ends this strange jumble, which the re- 
porter, following, as he tells us in his preface, “ the example | 
of the most respectable English and American reporters,”’ ap- 

pears to have inserted that it may serve as a precedent.— 
What respectable ‘‘ English reporters” he alludes to we do 
not know ; but if we remember rightly, whatever may have 
been the practice of the ancient reporters in this particular, it 
is not the custom of the English reporters of the present day, 
fond as even they are of multiplying books, to fill up their 
volumes with precedents inserted merely as such; and as to 
the countless host of American reporters, we dare say he may 
find, in the long list of their works, an example for any thing. 
We do not question the propriety and the necessity of having 
a body of those precedents which, as Mr. Cowen says, ** grow 
either wholly or partially out of our statutes or local rules of 
proceeding ;”” but we do not hesitate to pronounce such pre- — 
cedents, or any .others, entirely out of place in a book of re- 
ports. If Mr. Cowen is desirous of conferring a benefit on 
the profession in this way, let him publish his precedents in a 
separate volume, that those may buy them who think them 
worth possessing, and not, by thus stuffing them into his re- 
ports, which we are all obliged to buy, force them upon those 
who do not care a button about them. And should he even 
pursue the course we recommend, if his selections are not 
more judicious than in the case before us, we think we may 
venture to predict that he would find buta dull sale for his vo- 
lume of precedents. We should, in truth, hope that nobody 
would follow them. With the occasional insertion of the 
record, in the report ofa cause, we do not find fault;— it is some- 
times necessary to a complete understanding of the case ; but 


these occasions are of extremely rare occurrence, and this 
certainly is not one of them. 
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In the proceedings above detailed, three things are > either 
implied or expressly decided :— 

First. Because by the writ of certiorari the judges of the 
Common Pleas, of the county of Washington, were command- 
ed to return the testimony given before them on the hearing 
of the appeal, and they did return the same, together with 
a statement of the points of law which arose before them, and 
their decision thereon, and the whole matter was passed upon 
by the Supreme Court, it seems that these appeals from 
decisions of commissioners of highways to the judges of the 
courts of Common Pleas, are not held by the Supreme Court 
to be summary proceedings, but are considered by that tribu- 
nal to be subject to revision on the merits on every ground 
both of Jaw and fact :— 

Secondly. Because a record was allowed by the Supreme 
Court to be made of the proceedings on the certiorari, and a 
formal judgment rendered thereon, that the court consider 
these proceedings to be proceedings of record, and of course 
liable to revision by writ of error, and hold that causes of 
this kind may be carried to the Court of Errors :— 

Thirdly. That on a judgment thus rendered an execution 
may be issued, and that the proper execution in such a case 
is a writ of mandamus. , 

From every one of these positions, with all possible defer- 
ence to the judges of that court, we must beg leave to dissent, 
as being, in our opinion, contrary to the common law, con- 
trary to the statute under which the proceedings arose, and 
of dangerous tendency. 

We contend that these appeals to county judges are, in their 
own nature, upon principles of common law, and by the ex- 
press words of the act to regulate highways, summary pro- 
ceedings, in which the decisions of the county judges upon 
the merits are, and ought to be, final and conclusive, and are 
subject to revision only on the question of jurisdiction ;—that 
when they are brought before the Supreme Court by a certio- 
rart, the proceedings on that certiorari are also summary 
proceedings, and not proceedings of record ;—that there can- 
not and ought not to be a record made of shee, or a formal 
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| judgment rendered—that a writ of error to the Court of Errors 
will not lie thereon—and finally, that when the Supreme Court 
has pronounced its decision in such a case, a writ of man- 
damus will not lie to enforce it, but that the proper reme- 
dy is by attachment. 

We have neither time nor room at present for a full discus- 
sion of this subject; and for our views of the nature and func- 
tions of the writ of certiorari in general, and of the writ of 
error, and for an exposition of the distinction we take between 
summary proceedings and proceedings of record, we beg leave 
to refer our readers to the 2d number of this journal, p. 205, 
and to number 4, p. 501, where they will find all these seve- 
ral topics treated at large ; especially in the number last re- 

ferred to, from which we shall presently make an extract. 

H At this place we shall content ourselves with observing, 
| that the 36th section of the ‘‘act to regulate highways,” 
2, NV. &. L. 282. declares, that the decisions of the judges 
of the court of Common Pleas shall be conclusive in the pre- 
mises ; and we think that in reason and justice they ought to 
beso. The subjects being local in their nature, and the judges 
of the Common Pleas much more likely, with their local habits 
and knowledge, to decide correctly upon the spot, than a tri- 
I bunal sitting at the distance of two or three hundred miles 
from the scene of the controversy, and composed of men who 
| never saw the place, and gather all their knowledge of it from 
a confused mass of depositions. In controversies of this kind 
it cannot, in general, be a matter of very great moment whether 
the decision is right or wrong, so long as there is no excess 
of jurisdiction ; it is of much more consequence that the pro- 
cess should be cheap and speedy, to the end that towns and 
neighbourhoods may not be kept in perpetual broils, and the 

peaceable and quiet inhabitants every now and then saddled 
with heavy additional burthens of taxes, for expenses incurred 

) in such disputes, by the quarrelsome and contentious. 

| _ Ina case entitled Lawton and others against the Commis- 

sioners Of Highways for the Town of Cambridge, in Wash- 

ington County, (the people of that county, by the way, seem 

to be particularly prone to controversies of this sort,) reported 

in 2 Caines, 178, it was made a question whether a writ of 
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certiorari liesto remove into the Supreme Court the proceed- 
ings of the judges of the courts of Common Pleas on these 
appeals; and Spencer, justice, delivered the opinion of the 


court in these words :— 


‘‘ It is a position beyond contradiction, that the King’s Bench in 
England, (and this court is clothed with the same common law au- 
thority,) has jurisdiction, and may award a certiorari not only to 
inferior courts, but to persons. invested by the legislature with 
power to decide on the property or rights of the citizen, even in 
cases where they are authorized by the statute finally to hear and 
determine : 4 Hawks. 144.” 

‘¢ A certiorari has been held to lie to commissioners of common 
sewers. In the case of Cardiffe Bridge, 1 Salk. 146, and 1 Ld. 
Raym. 589, a certiorari was granted to remove certain orders of 
justices of the peace, made in pursuance of a private act of parlia- 
ment for repairing the bridge ; and it was there decided, that 
wherever new jurisdictions are erected, be it by private or public 
act, they are subject to the inspection of the King’s Bench by writ 
of error, certiorarz, and mandamus. The authorities on this point 
are so numerous and uniform, that it cannot be necessary to enlarge. 
The necessity of a superintending power to restrain and correct 
partialities and irregularities which may be committed by inferior 
officers, is so obvious and indispensable, that the court ought by no 
means to deny themselves a jurisdiction of such salutary influ- 
ence.” 


Now in all this, we must make free to say there is, as we 
think, some truth, mixed up with a good deal of error, 
and the whole subject seems to have been entirely misunder- 
stood by all parties—by the counsel in the cause, as well as 
by the court. Foot, on behalf of the plaintiffs, on the open- 
ing of the argument suggested a doubt whether the court had 
any jurisdiction in the case, inasmuch as the act declares 
the decisions of the judgesof the Common Pleas to be con- 
clusive, and the court directed the argument to proceed, ob- 
serving, that they would consider of that point afterwards. 
But this question of jurisdiction, in our view of the case, did 
not arise ; it was not the point in question ; the question 
really was, what was the nature and extent of the jurisdic- 
tion. A certiorari will undoubtedly lie to all inferior juris- 
dictions, to enable the Supreme Court to see and decide whe- 
ther they keep themselves within the limits assigned to them 
by law ; and this, notwithstanding the act erecting such juris- 
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diction, expressly declares, that their adjudications shall be 
<¢ final and conclusive,” for these words relate only to the mer- 
its—to the Jaw andthe facts—and not to the jurisdiction. To 
put the latter construction upon them, would be an absurdity 
in terms : it would be converting what is expressly declared by 
the act creating it to be an inferior jurisdiction, into a gene- 
ral and unlimited authority, because it would be making the 
inferior tribunal the sole and exclusive judge of the extent of 
its own powers. But this construction ought notto be put on 
any act creating an inferior jurisdiction, while any other rea- 
sonable construction can be given to it ; and while there is 
any other way of satisfying the words final and conclusive 
used in the act under consideration, it ought not to be held 


. that they were intended to oust the Supreme Court of that 


controling authority, which some court must possess, of keep- 
ing all inferior tribunals within their respective limits. And 
this, we take it, is the substance and spirit of the cases refer- 
red to by Mr. Justice Spencer in the opinion above extracted. 

In the case of Cardiffe Bridge, the court say— 

‘¢ This court will examine the proceedings of all inferior juris- 
dictions created by act of Parliament ; and if they, under pretence 
of such act, encroach jurisdiction to themselves greater than the act 
warrants, the court will send a certiorari to them, to have their 
proceedings returned here ; to the end, that this court may see 
that they keep themselves within their jurisdiction, and if they exceed 
it, to restrain them.” — 

The authorities on this subject, it is true, as observed by the 
learned judge, ‘‘ are numerous and uniform ;’’ but there is not 
one among them which does not contain some qualifying ex- 
pressions, similar to those in the case of Cardiffe Bridge, which 
clearly show that the court of King’s Bench did not mean to as- 
sert a power to revise the proceedings of all inferior tribunals 
upon the merits ; but merely a right to inspect their proceed- 
ings, and see that they do not usurp authority ; leaving it to 
themselves to dispense the local justice of their respective juris- 
dictions finally and conclusively, upon what principles, and 
in what manner, they may see fit. To hold that the words 
“ final and conclusive”? in the act in question mean nothing — 
that they are an absolute dead letter, is, in our humble judg- 
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ment, a very great stretch of authority in the Supreme Court, 
and an assumption, inadvertently no doubt, of legislative 
power. : 

The Supreme Court is not the fittest tribunal to decide 
such questions, as we have already observed ; and it is not 
proper that their time should be consumed in this way. But 
in this way a great deal of it has always been taken up; and 
that, among other things, we beg leave. most respectfully to 
suggest, is the cause of the great delay of justice at their bar. 

That tribunal, moreover, it appears to us, is degrading its 

own dignity, in thus taking upon itself, of its own free will 
and accord, causes for which the legislature has provided 
other and ample jurisdictions, and sitting for the decision, 
in the last resort of every village controversy throughout the 
state, which the animosity and obstinacy of the parties may 
prompt them to bring before it. 
_ The patience it has always exhibited, in suffering itself to 
be loaded with these burthens, not its own, is truly surprising. 
We hope, however, that it will have energy enough to shake 
them off; and if not, that the legislature will take them from 
its shoulders. 

We have long observed that there is a peculiar notion of 
the nature and end of appellate jurisdictions, extensively 
prevalent in this state, and we believe also in others of the 
United States, both among the profession and among the peo- 
ple, viz. that in all cases it is essential to the ends of justice, 
that the parties should have the right of appealing from every 
decision on the merits to some higher tribunal, until they have 
completely gone through all the gradations of jurisdiction. 

There is a proneness to regard the denial of this right, as a 
denial of justice ; to make it the subject of outery and clamour, 
and the ground of political excitement. The case of John 
Van Ness Yates, 6 Johns. Rep. 337, 523, and the case of Cla- 
son and Shotwell, 12 Ib. 31, both of them in the Court of 
Errors, exemplify this remark: and there is scarcely any 
kind of jurisdiction, or any sort or degree of judicial authority 
exercised over the people of this state, to which the Supreme 
Court has not been called upon to extend its appellate func- 

VOL. II. 3 
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tions. Now, in our humble judgment, there is nothing more 
erroneous than this doctrine; it is neither sound policy, nor 
is it consistent with the genius and spirit of our institutions ; 
it neither ought to be, nor is it the law of the land. We know 
that this is saying a great deal; it may be thought, perhaps, 
bold speaking; but we speak advisedly. As to the first 
branch of this assertion, that such ought not to be the law of 
the land, we shall only observe, that there is an indispensable 
necessity, under every system of jurisprudence, of summary 
jurisdictions in civil matters, from whose decisions on the merits 
of the cases brought before them there is no appeal. And as 
to the second, that the common law does not permit appeals 
from such jurisdictions in any case, and as it stood until the 
statute Westm. 2 c. 31, in the time of Ed. I. acknowledged 
but one ground of appeal on the merits, even in proceedings 
of record, viz. where there was error in law apparent on the ~ 
face of the record ; consequently the improper admission or 
exclusion of evidence at the trial was no ground for revising 
a judgment of a court of law, either in the same or in another 
court. The common law allowed no writ of error, and, un- 
til the introduction of new trials at a late period, compara- 
tively speaking, afforded no remedy whatever, in such a case. 
The founders of the common law, no doubt, thought the 
want of such a remedy, though it might sometimes work 
grievous injustice, a less evil than the expense and delay con- 
sequent on the frequency of appeals; or, in the technical lan- 
guage of the common law itself, of writs of error. But in the 
time of Edward 1. it wasthought expedient to extend the re- 


medy to cases of this description; and, accordingly, by the 
statute, Westm..2 c. 31, provision was made for taking bills 


of exceptions on the trial of issues of fact, and making them 
a part of the record; but this provision is so worded, that 
the courts have always held it to be confined to proceedings 
of record, and to civil cases. They have held that it does not 
extend to summary jurisdictions ; and more especially to those 
which are created to take cognizance of matters of police and 
government, or to criminal cases. Vide Lord Hardwicke’s 
opinion in the case of the King vs. The Inhabitants of Pres- 
ton upon the Fill,\ Burr. Sett. Cases, 77, 86. 
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Such is the common law of England as to summary 
jurisdictions, ‘at this day. Such it was at the period of our 
revolution. The constitution of this state—both the old 
constitution and the new—has guaranteed to the people 
that the common law, as it then stood, shall not be changed 
except by legislative authority; and no court, not even 
that powerful tribunal, the Court of Errors itself, can change 
it; for high as the authority of that court is, it is stifl sub- 
ject to the laws and constitution. In the cases above cited, 
and in some recent cases, it has done much to sanction that 
pernicious,—indeed, we do not hesitate to pronounce it that 
most mischievous doctrine,—which we have been condemning ; 
but we never did, and we never will acknowledge their de- 
cisions on this subject, to be law. Wedeem it a duty that 
we owe to our profession, to the public, and to the cause of 
jurisprudence, to lift up our voice, and reprobate this train 
of decisions ; to “ cry aloud and spare not”’ whenever we have 
an opportunity. In saying this, we utterly deny the influ- 
ence of all political feelings and party animosity, as well as 
personal prejudice and dislike. We are of no party, and we 
have no feelings on the subject of politics, but what spring 
from a most sincere and ardent love of our native state and 
her institutions—from a deep and lively interest in her re- 
spectability, her prosperity, glory, and happiness—and as for 
personal considerations, we are acquainted with many, we 
believe indeed with most of the individuals who were ehiefly 
instrumental in bringing that court to adopt the doctrines in 
question ; and we respect and esteem them highly, as well for 
their talents and legal attainments, as on other grounds.— 
We are disposed to treat all men, from whom we differ on 
professional subjects, and especially those clothed with public 
authority—whom the people have “ delighted to honour,”’ 
with the utmost courtesy. But ‘ courtly com plaisance” will 
never withhold us from a free and unreserved expression of 
our opinions, on all matters of great and paramount impor- 
tance to the public, as we conceive this to be. 

It is quite enough,—it is, indeed, a great.deal too much,— 
that the Supreme Court should undertake the revision on the 
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merits of the decisions of all the local tribunals ef summary 
jurisdiction ; or, as we have already expressed it, of all the 
village courts throughout the state ; it is an Herculean labour, 
which they will never be able to perform; but that they 
should make the proceedings on such revisions, proceedings of 
record, thus putting it in the power of the parties to sustain 
a writ of error on their judgments, and carry such causes to 
the Court of Errors, is extending the system of appellate ju- 
risdictions to alength that absolutely alarms us. For if this 
system be allowed to prevail, until the full effect of the delay 
and expense it is calculated to produce shall be seen and felt 
by the people at large ; they, we fear, who are not skilled in 
these matters, instead of laying the blame where it ought to 
fall, on the administration of the law, and the servants of the law, 
will blame the law itself—will learn to regard our excellent 
system of jurisprudence, and to look upon all the wisdom of 
the common law with disgust and hatred; and in some pe- 
riod of popular excitement which these feelings, if the system 
be not abandoned, will sooner or later inevitably occasion, 
will pull down the whole fabric about our ears—will demo- 
lish it like another Bastile. 

The proper course of proceeding on a certiorari, where it 
is applied to the purpose of bringing up for revision the pro- 
ceedings of an inferior tribunal, as we have heretofore insist- 
ed in a former number, (No. 2, page 206,) is by a rule to 
show cause why the proceedings of the court below should 
not be quashed. And the practice of assigning errors, and 
making up a record in these cases, is a puerile and ridiculous 
farce. | 

From a note which Mr. Cowen has subjoined to his report 
of the case under consideration, p. 28, he seems himself to 
entertain doubts about the propriety of the practice ; and in- 
deed in this very case, as above noticed, there was no assign- 
ment of errors. There is no issue joined either of law or 
fact on the face of the clumsy and unskilfully drawn up docu- 
ment of which we have given an abstract, and which we will 
not dignify with the name of a record ;—to call it so is misnam- 
ing it ;—it is a degradation and an abuse of the word. But 
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if this wasa proceeding of record, to be consistent, an assign- 
ment of errors was indispensably necessary ; for in all pro- 
ceedings of record there must be an issue joined. <A record 
without an issue! Who ever heard of such an anomaly? The 
fact that no errors were assigned in this case is, to our minds, 
a conclusive demonstration of the absurdity of the doctrine 
we are contending against, upon the very"principles assumed 
by its friends. 

If these are proceedings of record, why do you not record 
them? We say that in this case they were not recorded in 
any correct sense of the term. They were no more recorded 
by drawing up that bungling account of them, of which we 
can hardly speak with patience, calling it a record, and filing 
it in the office of the clerk of the court, than if they had been 
merely published in a newspaper. Every thing in one sense 
is recorded which is written ; but to use the word record with 
that sense in reference to peeenniys of courts of common 
law, is talking nonsense. 

But the absurdity of the case does not end here. Right or 
wrong, a thing called a record had been made, and a judgment 
entered. But the coramissioners of highways would not com- 
ply ; and then it became necessary to find some means of en- 
forcing their obedience: and how was this to be done? It 
no doubt occurred to the very learned and ingenious gentle- 
_man, who drew up the aforesaid record, as he was pleased to 
call it, that since there had been a judgment rendered with 
all the usual formalities, and since the usual mode of carrying 
a judgment into effect is by a writ of execution, that there 
must be an execution in this case. But then to whom should 
it be directed? and what kind of a writ should it be? There 
would be no propriety in sending it to the sheriff, as the open- 
ing or shutting up of roads is no part of his business ; and to 
whom then could it go but to the commissioners themselves ? 
To them, therefore, it was determined to send it; and this 
point once settled, the idea of a mandamus naturally sug- 
gested itself, and an application for a mandamus was accord- 
ingly made; the mandamus issued in the first instance being 
in the alternative as usual, the commissioners made return to it ; 
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that return was adjudged insufficient, and a peremptory man- 
damus was ordered. But suppose that a false return had been 
made ;—the parties concerned would then have been obliged 
to bring an action on the case against the commissioners, or 
plead to the return, or traverse it; and, we think, would have 
found themselves in a situation somewhat embarrassing ; they 
would have found that the merits of their whole case were to 
be tried over again; that they had not gained an inch of 
ground by the certiorari, but were exactly at the point from 
which they set out. Suppose, however, on the other hand, 
that the proceeding had been by a rule to show cause why 
the order of the judges should not be quashed, and instead of 
this long record there had been a simple order made by the 
Supreme Court, affirming the order of the judges, and direct- 
ing the road applied for to be opened, and the old road closed ; 
nothing more would then have been necessary than to serve 
the commissioners with the order, and move for an attach- 
ment in case of their disobedience. It is truly surprising 
that a mode of proceeding so easy, so simple, and so expedi- 
tious, should have been superseded by the cumbrous and te- 
dious process resorted to in the instance before us. But we 
have said enough of this strange case, and will proceed to an- 
other. We accordingly take up the case of 


BUSH US. BRAINERD, VOL. l. p. 78. 


It is thus stated : “Case by Brainerd against Bush, who 
made maple sugar in an uncultivated piece of woodland, 60 
or 70 rods from one O. B’s residence, who kept Brainerd’s 
cow, which, with O. B’s cattle, ran at large in the woods, and 
Bush knew that O. B’s cattle so ran at large. Bush left 
some buckets of syrup in his sugar works, under an unen- 
closed shed, to which Brainerd’s cow came in the night and 
drank, which caused her death. There was no evidence of 
any town by-law permitting cattle to run at large, nor any 
evidence of Bush’s consent that these cattle or cattle gene- 
rally might run upon his premises.”” The suit was brought 
in a justice’s court, aud was tried by a jury, who found a ver- 
dict for the plaintiff, and judgment was rendered accordingly. 
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Upon this judgment a certiorari was brought, and the court 
reversed it, on the ground that there was no evidence of any 
right in Brainerd to let his cow run at large, or in other 
words, on the principle that every man is bound at his peril © 
to take care of his own domestic animals; and that if he per- 
mits them to run at large, and they are hurt, or killed, through 
the mere negligence or carelessness of others, without any 
wilful or wanton harm done, he is without a remedy. 

This doctrine we fully approve, and at the same time beg 
leave to point out another ground in the case, which, if it. had 
beeu relied upon, would have been equally fatal to the action, 

z.: that there was no proof before the justice, or at any rate 
none is stated, that maple syrup, taken into the stomach either 
in large or small quantities, possesses qualities deleterious to 
animal life in general, or to cattle in particular, or that Bush 
was aware of that fact. That.such is the fact, we, who do 
not live in a maple sugar country, but are accustomed to 
sweeten our tea and coffee with the productions of tropical cli- 
mates, have learned for the first time from this case; and 
hence we conclude that this poisonous quality of the material 
in question is not so universally known that the law will take 
notice. of it without proof. That arsenic is poisonous we 
should not require proof, even on an indictment for murder ; 
but if a man were indicted for killing another by giving him 
maple syrup, we think we should not venture to hang him 
without some evidence on this point. 

But though the ground taken by the court in this case was 
most certainly correct, it was also, as we think, perfectly sim- 
ple and familiar, and the case, therefore, short as it is, for it 
occupies, independently of a long note which Mr. Cowen has 
appended to it, scarcely two pages, was hardly worth report- 
ing; and it reminds one so strongly of Swift’s famous mock 
report of the case of Bullum vs. Boatum, (we believe that is 
the title,) as to have rather a ludicrous air. Nor should we 
have taken notice of it at this time, but for the opportunity it 
affords us of stating, for the consideration of our readers, a 
question which Mr. Cowen has undertaken to discuss, in the 
above-mentioned note, viz. : whether in this state every man 
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is not bound to keep his beasts within his own enclosures, at 
the peril “of answering,” as Mr. Cowen has expressed it, 
‘¢ by distress or action, for all injury arising from their being 
abroad?”’ That such is the rule of the common law is well 
known ; and the question therefore is, whether the rule has 
ever been abrogated by statute ? On this question Mr. Cowen 
in his note has favoured us with a train of remarks, the drift 
of which we must confess we do not entirely comprehend, 
and has cited a great number of authorities, some of which we 
do not much respect, and others have little or no bearing on the 
subject, that we can perceive. The substance of Mr. Cowen’s 
observations, however, as far as we do understand him, appears 
to be as follows, viz. : that thereis but one statute which affects 
the subject, viz. : the ‘‘ act relating to the duties and privi- 
leges of towns,’’?2 NV. Rk. L. 131, 133, 134; and that by the » 
12th section of this act power is given to the freeholders of 
the several towns of this state at their town meetings, among 
other things, to make regulations permitting or preventing 
“ cattle, horses, sheep, and swine, or any of these, to run at 
large ; that whether this means torun at large generally, or 
only upon ‘‘ the common lands” of the town, i. e. we sup- 
pose upon unappropriated lands, which are the property of the 
town, Mr. Cowen thinks is exceedingly doubtful, and in this 
we agree with him. On the one hand we are hardly willing 
to believe that the legislature intended to confer upon towns 
the right of imposing upon the proprietors of vacant and 
unenclosed lands, the alternative of fencing them at a great 
expense, or of submitting to the trespasses of their neighbours’ 
cattle. There is a large quantity of this unenclosed land, 
which is very valuable, both to the owners and to the public, 
for the young timber and wood growing upon it, to which 
cattle and sheep are very destructive, especially the latter. 
That the holders of this species of property should be put to 
the expense of making and repairing fences to keep out the 
cattle of other men, or that they and the public should be ex- 
posed to the great and irreparable loss of the growth of the 
wood, that other men may keep more cattle than they can 
maintain on their own premises, does not seem to be very 
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reasonable. And the consideration that a large proportion 
of the voters at every town meeting, are men who have little 
or no land of their own, aggravates the hardship. Poor men 
have their rights as well as rich men, and we are as much dis- 
posed torespect these rights as any one ; but among them we 
do not remember that we ever heard enumerated the right of 
laying the property of rich men under contribution for their 
own private advantage—of compelling men who have land, 
to keep the cattle and sheep of those who have none. Sucha 
power in the towns isin derogation of common right ; and it 
is a settled rule in the construction of statutes, that powers in 
derogation of common right are not to be implied, but must 
be granted in express terms. On the other hand, we cannot 
avoid seeing that the terms used in the statute are very 
strong, and if they do not amount to an express grant, come 
atany rate so very near it, that it is not easy to make a dis- 
tinction. There are besides some other difficulties in the 
way, of which we have not time to take notice. - 

There are however certain other passages of the act above 
referred to which we know have been supposed to bear on the 
question, and of which Mr. Cowen has not taken notice,— 
we mean the 17th, 19th,and 21st sections. These relate to the 
viewing of fences and the appraising of damages by fence- 
viewers. They are long, and we cannot afford room to ex- 
tract them ; but if our readers will take the trouble of refer- 
ring to them, we think they will find that the legislature did 
not intend, by any thing enacted in either of these sections, or 
in all of them, to alter the common law in relation to fences ; 
but to provide a summary mode of settling disputes concern, 
ing the obligation to make and repair fences, and a sum- 
mary proceeding to recover the damages sustained by tres- 
passes of cattle on lands sufficiently enclosed, when such cat- 
tle are distrained, damage feasant, by sale of the distress, 
leaving the party in other cases to his common law right of 
distress, and his right of action. | 

Before we quit this subject, we cannot refrain from request- 
ing the attention of our readers to that clause in every one of 
these provisions concerning fence-viewers, which declares, 
that their decisions shall be conclusive ; nor from express- 
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‘ing our surprise that the adjudications of these officers 


have not some of them been brought before the Supreme 
Court for revision on the merits, by writs of certiorari. We 
wonder whether that court would overhaul them as it does 
the decisions of county judges upon appeals from commis- 
sioners of highways, and of courts of general sessions of 
the peace in settlement cases. For our own part we can see 
no reason why they should not. extend their appellate func- 
tions to this class of cases, as well as to the other two, if called 
upon to do it. If the favourite system of certioraris be good. 
for any thing, it is good to this extent: and if it isto be car- 
ried into full effect, we shall soon want a Supreme Court for 
every county in thestate. The case of 

S DOE US. ROE, VOL. 1, p. 216, 
we take notice of merely to remark, that the Supreme Court . 
does not appear to be absolutely inflexible in all its rules. In 
this instance they corrected an important error in practice of 
long standing, and we are therefore not a little encouraged to 
hope that they may hereafter be prevailed upon to correct 
some of the errors we have pointed out in this and in former 
articles, not only in matters of practice, but in things of more 
consequence. 

The question was in this case whether, upon a feigned issue 
out of the court of Chancery, a motion for a new trial ought 
to be made in that court or in the court where the issue is tri- 
ed. Mr. Cowen contended, that the motion ought to be made 
to the court of Chancery. Hecited several eases showing that 
in England this is the practice, and stated very sufficient rea- 
sons why it should be so. Mr. Hoffman contra contended, 
that whatever may be the practice in the English courts, the 
practice in this state had always been to apply to the court in 
which the trial took place, and cited cases from Johnson’s 
Reports, from which this clearly appeared. But the court 
held, notwithstanding, that the English practice was the most 


‘proper ;—and without saying, however, that they would not 


in any case order a new trial on a feigned issue from the court 
of Chancery, ordered this cause, which was a case of that de- 
scription, and had been set down in their calendar, to be struck 
of. We did not know, until we saw this ease, that there 








COWEN’S REPORTS. 27 


was any difference in this particular between the English 
practice and ours, and without ever having examined the ques- 
tion, had always supposed that the right course was to apply 
to the Supreme Court ; but we take it for granted that the 
question was well investigated in this case, and we are glad 
that the practice has been set right. The case of 

JACKSON ex dem. GILLILAND & others vs. woopruFrT & 

poTY, vol. 1. p. 276, 

appears to have been a meré question of fact about an adverse 
possession, and it occupies 14 pages. It takes up a great deal 
more room than it deserved, if it deserved any atall. We have 
not examined critically the doctrines which Mr. Cowen tells us, 
ina most voluminous marginal note, are laid down in the case, to 
see whether they square with the previous decisions of the Su- 
preme Court on this subject, or whether the court has in fact 
laid down the doctrines which Mr. Cowen imputes to them ; 
but some of them have rather a strange sound to our ears. 
Mr. Cowen informs us, for example, that ‘a cultivation of 
part of the premises, witha claim of title to the whole for 
twenty years, will notconstitute a defence beyond the portion 
actually improved.”? We cannot find in the case any thing 
to ‘warrant Mr. Cowen in stating this position so broadly. 

Mr. Justice Woodworth, in delivering the opinion of the 
court, does indeed intimate, and we think correctly, that to 
take possession of and improve a very small and inconsi- 
derable portion of a very large tract of unenclosed land, will 
not constitute an adverse possession ; especially when that 
portion is so small as to induce a suspicion of a fraudulent 
intent to gain an adverse possession; but he does not 
say that a possession of a part, with a claim of title to the 
whole, will in no case amount to a possession of the whole; 
and, unless we are very much mistaken, this point has been 
otherwise settled by the Supreme Court, though we cannot 
now refer to the case. The question of adverse possession, 
however, as was said by the Supreme Court, in the case of 
Jackson vs. Joy, 9 John. Rep.p. 102, is a question exclusively 
for the jury ; and as far as there is any law mingled with it, it 
has been so often and so well argued before that tribunal, and 
so ably treated by the court, that it is hardly necessary to re-~ 
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port any more cases on the subject. The principle of the 
doctrine of adverse possession is, that a possession hostile 
to the rights of the real owner, so taken and maintained, that 
those whom it affects, if they are reasonably vigilant in look- 
ing after their property, must in general cometo a knowledge 
of it, amounts to a notification of an adverse claim, and ought 
to put the real owner on inquiry ; and that this is the spe- 
cies of possession contemplated by the statute of limitations. 
Now, when a man, having aconveyance from one who has 
no title, for 100 acres of unenclosed and vacant land, takes 
possession of andimproves 10 acres, the real owner is as like- 
ly to be put upon inquiry, by this small enclosure, if he looks 
after his property as he ought to do, as if the intruder had ta- 
ken possession of and improved the whole. Ifhe does inquire, 
he will find out the extent of the claim, and may take measures 
to assert his title ; if he does not, -it is his own fault, and af- 
ter twenty years, it is fair to presume, from so long an acqui- 
escence, that the title of the adverse occupant, although it 
might have been originally bad, has in some way been per- 
fected. . 

Passing over the cases ‘of Mulden vs. Whitlock, Jones vs. 
Cook, Lockwood vs. Bull, Fritz vs. Fritz, Healy vs. Utly, 
and Sacia vs. De Graaf, extending from p. 290 to p. 358 of 
this volume, and filling up, on an average, about 10 pages 
each, though entirely destitute, in our opinion, of all sort of 
interest and importance, we come to the case of 

PORTER US. TALCOTT & BOWERS, p. 359. 

We take notice of this case principally for the purpose of 
remarking on the strange way in which it appears to have 
been conducted at the trial, and to point it out as one of the 
instances above complained of, in which cases and special 
verdicts, instead of consisting of statements of facts, are 
made up of mere masses of evidence. In what light it was 
considered, either by the counsel concerned in it, or by the 
court, or by the reporter—whether as a case or a special ver- 
digt, (for there appear to have been both a case made and a 
special verdict found, )—we cannot gather from the report, and 
are unable to decide. 

It was an action of assumpsit to recover $6,500, which the 
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plaintiffs alleged the defendants had agreed to pay them on an 
exchange of vessels, The exchange took place in New-York, 
in December, 1818. The plaintiffs were merchants residing 
and trading at that place, and were cwners of the brig Emma. 
The defendants were merchants residing and trading at New- 
Orleans, and were owners of the ship Vigilant, Both ves- 
sels, at the time of the exchange, were lying in the port of 
New-York; the latter being under the charge of N. & D. Tal- 
cott, who were also merchants residing and trading in that 
city, and were the general correspondents, factors, and agents 
of the defendants, in relation to all business carried on by 
them between New-Orleans and New-York, and on their be- 
half agreed upon the exchange in question. The terms of the 
bargain were, that the defendants should pay the plaintiffs 
$6,500 in the notes of N. & D. Talcott. The notes were giv- 
en, and the vessels were mutually transferred by bills of sale, and 
delivered. N.& D. Talcott were at that time indebted to the 
defendants in the amount of about $13,000, and immediately 
after the sale wrote to them, advising them of the transaction, 
and enclosing them an account, in which the defendants were 
charged with the amount of the notes; but whether as for so 
much money paid, or for notes given, did not appear. The plain- 
tiffs knew at the time of the transaction that the defendants 
were owners of the Vigilant, and there was no direct, positive 
proof, of any express authority from the defendants to N. & D. 
Talcott, authorizing them to dispose of her; but on being 
apprized of the transaction, it did not appear that the defendants 
objected to it, and they took possession of the Emma and em- 
ployed her. 3 

Before the notes became due, N. & D, Talcott failed ; and 
being wholly unable to take them up, the plaintifis brought 
this suit to recover the $6,500 of the defendants, in which 
they declared specially on the agreement, and for goods sold. 
The declaration also contained the money counts. 

The point was, as the reader will readily see, whether the 
loss, arising from the insolvency of N. & D. Talcott, ought to 
fall on the plaintiffs or the defendants ; and this, it seems from 
the report, was supposed by the counsel for the plaintiffs to 
depend upon the intentions of the plaintiffs, and of N. & D. 
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Talcott, at the time of giving the notes ;—upon the question 
whether it was mutually understood between them that the 
notes, as far as the defendants were concerned, should be to 
all. intents and purposes a payment, and that the plaintiffs 
should-take the risk of the solvency of N. & D. Talcott. The 
plaintiffs’ counsel contended that it was not, and on this ground 
laboured the case with great zeal and assiduity, citing and 
commenting on a multitude of cases relating to the general 
question, how far, and under what circumstances, the giving 
of a bill of exchange or promissory note, or other negotiable 
security, is considered in law a payment. Now, it appears to 
us, that if the point made by the plaintiffs’ counsel had been 
really the turning point in the cause, it was a question of fact, 
and ought to have been decided by the jury. But we think 
that it wasnot. In our opinion the true and only question was, 
whether if a factor or agent, his principal being known, buys 
goods for his principal, having at the time money in his hands 
belonging to his prineipal, and instead of paying the money, 
gives his own notes and fails, the principal is liable? 

Mr. Slosson, for the defendants, very judiciously placed the 
ease chiefly on this ground. He contended, that under such 
circumstances the principal is-not liable, and cited the case of | 
Paterson vs. Gandasequi, 15 East, 62, in which Lord Ellen- 
borough says, ‘‘I do not find any case which decides, that 
where a person sells goods to an agent with a knowledge of 
his principal at the time, and gives credit to the agent, he 
can recover against the principal.”? He also cited 4 Zaun. 
574, to the same effect. 

It appears to us, that whatever the law may be in general, 
with respect to the power of the agent to bind his principal 
where the latter is known, he can have no such power when 
that is the case, and the agent, moreover, has in his hands funds 
belonging to his principal, which render it unnecessary to 
pledge his credit. We therefore think, that even if it had been 
expressly agreed in this case, between N. & D. Talcott and 
the plaintiffs, that the notes should not be considered as a 
payment, the defendants would not have been liable. The 
court, however, decided that they were, and we must beg leave 
to say, that we are not satisfied with the decision. It seems 
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to be no more than just, that if credit be given to the agent, 
the principal being known, it should be at the peril of the party 
who gives it, because. it is calculated to mislead the principal, 
or rather, puts it in the power of the agent to mislead him. 
If the principal pays the agent, we think it quite unreasona- 
ble that he should be called upon to pay the party ; and if he 
does not pay the agent, he ought to be held liable to the party. 

This whole case occupies twenty-eight pages, of which ten 
are taken up in stating it; ten are devoted to the arguments of 
the counsel, and the remainder to the opinions of two of the 
judges ; the other judge having given no opinion. What room 
it occupies in our pages the reader will see, and may judge for 
himself, whether the case submitted to the court was properly 
drawn up, or the cause has been properly reported. All the 
testimony taken at the trial appears to have been inserted in 
the case just as it was written down from the mouths of the 
witnesses, and Mr. Cowen has set forth the whole detail of it 
in his book. If the case had been drawn up as it ought to have 
been, it would not have filled more than a half sheet of paper in 
manuscript, nor more than a page, or a page and a half, of 
printed matter; and as for the arguments of the counsel, and 
the opinions of the court, turning, as they mainly did, on a 
mere question of fact, they are entirely uninteresting and un- 
important, and one or two pages might have sufficed for them. 
Indeed, we think it would not have been amiss, if Mr. Cowen 
had suppressed the whole case. 

The remaining 300 pages of this volume contain little or 
nothing worthy of particular notice, and we have only. to say 
of them in general, that the chief part of the cases, which take 
up all this room, appear to have turned on points so easy and 
familiar, that they ought never to have been drawn into con- 
troversy. Of course, there was no occasion for inserting them 
in this book; and as for the few cases, (for there are some,) 
which Mr. Cowen could not with propriety entirely omit, they 
might easily have been condensed within one-fourth part of the 
space they occupy. We have not critically examined them 
with a view to the correctness of the doctrines they contain— 
their accordance with former decisions, and with established 
principles—but, as far as we have observed, they contain no- 
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thing exceptionable. We pass on, therefore, to Mr. Cowen’s 
second volume, which opens with a series of cases, decided 
in the Court of Errors, in September and December, 1823. 

To the first of these, the ease of Seymour vs. Ellison, the 
reporter has appended, in the shape of a note, a sketch of the 
life and character of the late John Wells, which we think, be- 
sides being greatly out of place, is decidedly. inferior to a simi- 
lar biographical notice of the same able and eloquent lawyer, | 
which has been since published by the late reporter, Mr. John- 
son.. The talents and attainments of Mr. Wells fully merit 
all that either of these gentlemen have said of him ; ‘but 
Mr. Johnson knew him much better than Mr. Cowen, and 
we believe it will be pretty generally admitted, possesses 
other qualifications for a task of this sort, with which we do 
not think Mr. Cowen appears to be endowed in a very re- 
markable degree. The next case is 

COLDEN US. KNICKERBACKER, p- 31. 

This was a writ of error from the Supreme Courton a judg- 
ment by default. On the filing of the return, Burr for the 
plaintiff in error, alleged diminution, setting forth that the 
court below had not returned the capias, the return and fil- 
. ing, the rules to plead, for default, for interlocutory judg- 
ment, for reference to the clerk to assess damages and re- 
port, the rule for judgment, the declaration, common bail 
piece and affidavits,—and prayed a writ of certiorari, to the 
Supreme Court, commanding them to certify and return 
these parts of the proceedings. A writ of certiorarz was ac- 
cordingly issued, and a transcript of these proceedings, 
(the affidavits excepted,) made out and returned, from which 
it appeared, that sundry irregularities had occurred in the 
court below. Among other things it appeared, that there 
was a variance between the declaration on file and the de- 
claration set forth in the record. The suit was brought to 
recover the amount of a promissory note made by the de- 
fendant, dated Sept. 21, 1820, payable one year after date. 
The note was described in the declaration on file, as being 
dated Sept. 21, 1821, and the declaration was entitled ge- 
nerally of October term in that year ; but in the declaration 
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contained in the record the note was truly described. The 
damages appeared, from the record, to have been assessed 
generally on the whole declaration, which, in addition to a 
count on the note, contained also the common counts. It 
moreover appeared that the plaintiff in the court below was 
named jj nthe body of the capias John Knickerber, omit- 
ing the T cliieeats syllable of his surname, but in the ac 
etiam clause his name was correctly written. 

Hopkins, for the plaintiff in error, relied upon these objec- 
tions, and some others of a similar nature, to reverse the judg- 
ment ; and counsel having been heard on both sides, Sanford, 
Chancellor, held, that a writ of error would not lie upona 
judgment of the Supreme Court by default, on which ground 
he was for affirming the judgment, and eleven senators con- 
curred with him. | 

Sudam senator, made three points : 

1, Whether the court of errors would take cognizance of 
mere irregularities committed in the court below ? 

2. Whether the court of errors would sustain a writ of er- 
ror on a judgment of the Supreme Court by default, where the 
error appears upon the face of the record ? 

3.. Whether the act for amendment of the law, 1 UN. 
R. £., 522, authorizes an assessment of damages by the clerk 
on the money counts? 

As to the first point, he held clearly, that mere irregulari- 
ties in the court below could not be taken advantage of on a 
writ of error, and in this he was doubtless right. We are 
sorry, however, that he did notgo further, and contend, that 
the writ of certiorari which issued in this case, was entirely 
irregular—that it ought never to have been issued ; and having 
been issued and returned, it ought to be quashed, inasmuch 
as it required the court below to certify matters which form- 
ed no part of the record, viz. the capias, the declaration on file, 
the rules, the clerk’s report, common bail-piece, &c. It isa 
familiar principle that error cannot be assigned on mesne 
process ; Carty ys. 4shly, Black. Rep. 918 ; and the rea- 
son, we take it, is because mesne process is no part of the re- 
cord. It is not customary to record it ; that is tosay, to make 
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it a part of the roll ; and the recording or enrolling of it is 
omitted, for the express purpose of preventing any advantage 
being taken of defects.in it upon.a writ of error.. The same 
remark applies to affidavits, common.and special bail pieces, 
rules, &c. : ip 

In-a former number of this journal, we took. occggion:-to 
point out the distinction between proceedings of record and 
summary proceedings, or proceedings not of record (Wo. 4, 
p- 501.) We have again twice already adverted to the same 
distinction in the course of the present article, and, as we 
think the subject very important, involving nothing less than 
the whole doctrine of the nature and extent of appellate juris- 
dictions at common law, we beg leave to insert in this place, 
the whole passage to which we have referred ; especially as 
in printing that article an important typographical error oc- 
curred in the last sentence but one of the passage in: ques- 
tion, which very nearly destroyed the sense of the whole. 


‘¢ All legal proceedings naturally divide themselves into two ge- 
neral classes or descriptions, viz. into summary proceedings, and 
proceedings of record. But to make this proposition, perfectly inr 
telligible, it is necessary to state precisely what is meant by a re- 
cord; and we say, that it means a concise history of any judicial 
proceeding, so drawn up and expressed, that the legal merits ap- 
pear upon the face of the narration. Now, as the law does not re- 
quire a record to be made of every judicial proceeding, of one as 
well as another, it becomes material to inquire, when it ought to be 
made, and when it should: not; for a satisfactory solution of this 
question, will enable us at once to determine, whether any given 
proceeding is asummary proceeding, or a proceeding of record. 
And, in order to get at it, the proper way is, first to consider what 
are the several sorts of proceedings which the courts have been 
usually in the habit of recording, and what are those which they 
have been accustomed to omit recording? This is a question. to 
which the mind of every lawyer will at.once furnish him with an 
answer. The courts have usually been in the habit of recordin 
all proceedings by writ, bill, plaint, indictment, and information ; 
and they have been accustomed to omit recording all proceedings 
by. motion and rule. , | 

‘‘ There is reason to think, from the silence of the old reporters, 
with respect to motions, that in ancient times, this proceeding was 
wholly unknown. We all-know that it was, at any rate, very un- 
frequent. The courts seem to have considered proceedings by 
writ, bill, and plaint, in civil, and by indictment and information, in 
criminal cases, as the only modes in which justice could be safely 
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administered; and from these they were accordingly, for a long 
time, unwilling to depart. The reason was, because they saw that 
such a step would involve, also, a departure from these two great 
principles of the common law, viz. Ist. That all decisions of courts 
upon questions of law, shall be subject to revision, by some superior 
tribunal ;—and, 2dly, That all questions of fact shall be deter- 
mined by a jury; for which ends, those forms of proceeding had 
been purposely contrived, and to which they had always been 
found most admirably adapted. And when the attempt was first 
made to-introduce the proceeding by motion and rule, it must have 
been manifest, and probably occurred to the courts, that if its object 
was to accomplish the same ends by different means, it was unne- 
cessary ; since the means already in use were sufficient. It. was 
clear, therefore, that this could not be the object. And what then 
was it? They naturally presumed that if it was not intended that 
in this proceeding questions of fact should be tried by a jury, it 
must necessarily be intended that they should be tried in some 
other way, (for in some way they must be tried,) and as there was 
no other way of trying them, but by referring thém to the court 
itself, it was very evident that this was one of the objects in view. 
By the same reasoning, it was equally clear, that another object of 
the proceeding by motion and rule, must be, to exclude the liability 
of legal adjudications, to be revised by writs of error. At first, 
therefore, the courts naturally viewed it with suspicion. But in 
process of time, as wealth and population increased, as the rela- 
tions of men became more multiplied and various, and business 
consequently augmented, there arose many questions of fact so in- 
disputable, that to insist rigidly on their being put into a train for 
a trial.by jury, would be running the parties to a useless expense, 
and occasioning needless delay. It was likewise found, that there 
were many controversies, turning on points of law, which had been 
so often settled, and were so firmly fixed and established, that no 
man would ever think of making them the subject of a writ of 
error, and the courts saw and felt the necessity of permitting cases 
of this sort to be brought before them by a motion,* upon which 
there could be no issue taken either of law or fact, and instead of 
rendering a formal judgment and recording it, or causing a narration 
of the proceedings to be drawn up in the accustomed mode, to de- 
cide them simply by a rule, or order.* And this they did for the 
oo purpose of excluding the trial by jury and preventing writs 
of error.” 


That part of the passage in which the error alluded fo oc- 
curred, is distinguished by asterisks. 

From the remarks contairied in the foregoing extract, if 
they are correct, it seems that there are two distinctions on 
this subject: 1. Between courts of record and courts not of 
record. 2. Between different kinds of proceedings in courts 
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of reeord, some of which are proceedings of record and some > 
not; and we deduce from the above this general proposition, 
that in the strict technical sense of the term, no proceeding is ~ 
a matter of record which is not subject to revision on a writ 
of error. From which it follows clearly that a capias, proper- 
ly speaking, is not a matter of record ; for as we have seen 
above, error cannot be assigned upon it. If thereisany thing 
wrong about a capias, it is enough that the party thereby ag- 
grieved, can have relief on motion, andit isnot reasonable that 
he should be allowed to put the opposite party to the expense, 
and the court to the trouble of a writ of error. Therefore, 
the law says that error will not lie upon mesne process, which 
we consider tantamount to saying, that mesne process is not - 
matter of record. That a thing isnot a matter of record,.and 
that error will not lie upon it, we look upon to be converti- 
ble propositions, meaning in effect the same thing. 

As to bail pieces, and rules, affidavits, &c. it is obvious that’ 
they are of the same nature in this respect with a capias. 
The same reasons exist why parties should not be allowed to 
take advantage of defects in them by way of a writ of error, 
viz. the delay and expense attending it, and the facility 
and cheapness of correcting any inconvenienee, and remedy- 
ing any wrong arising from such defects, by an immediate ap- 
plication to the summary powers of the court in which the 
proceedings have taken place. 

It is a great mistake to suppose, as appears to have been 
supposed in this case, that all the books and documents in the 
office of the clerk of a court of record, and on his files, are 
matters of record. The mere act of depositing a paper in the 
office of the clerk, or entering it in his books, does not make 
ita record. Whether a thing is or is not a record, depends 
on the nature of the thing itself—on the considerations we 
have above pointed out—and not on the place where it is kept, 
or the officer who keeps it. For if these circumstances-make 
any difference, a bit of tape or riband with which papers are 
tied or sewed together, or a scrap of an old newspaper which 
the clerk may find in his pigeon-holes, is as much a matter 
of record as any thing else; and we may expect that the Su- 
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preme Court will some time or other be called upon by acer 
tiorari, to certify the colour and length of a string, or to make 
out a transcript of one of Mr. Lang’s Gazettes, and send it 
up to the Court of Errors. 

It must, we think, have been some such train of reasoning 
as the above which led Mr. Sudam to contend that a writ of 
error would not lie on the proceedings in question. The 
amount of his proposition was, that they are things of which 
error in its technical sense is not predicable, because they are 
not matters of record ; because it is not customary to record 
them, and the recording of them is omitted for the express 
end of exeluding the possibility of an attempt being made to 
revise them by a writ of error. 

‘We therefore think that this part of the case, instead of 
being allowed to come up as it did on an assignment of errors 
and joinder thereon, should have been brought before the 
court by a motion to quash the certiorari, which would pro- 
bably have made an end of the whole cause at once. 

. As to the question whether.a writ of error will lie to the 
Court of Errors, on a judgment by default in the Supreme 
Court, there seems to be nb doubt that upon principles of 
common lawiit will lie ; but we think that, considering the 
nature and constitution ‘of the Court of Errors, and the ends 
for which that tribunal was erected, it has a right, and is in- 


deed bound to say, that it will not hear an argument on any © 


point that has not been discussed, and deliberated upon, in the 
court below. The observations of the late Chancellor Kent 
on this subject, in Gelston vs. Hoyt, 13 John. Rep. 561, and 
the cases he refers to, are entirely satisfactory to our minds. 
With regard to the remaining question, whether the dama- 
ges on the common counts of this declaration, for : money had 
and received, &c. ought to have been assessed by a jury on a 
writ of inquiry—it does not admit of a doubt, for every body 
knows that this is the established practice. But it is equally 
clear that a departure from this practice cannot be taken ad- 
vantage of on a’writ of error. <A writ of inquiry is a mere. 
inquest of office to inform the conscience of the court, who if 
they please may themselves assess the damages ; 3 Wils. 61 ; 


’ SP ew. 
tn ee i 











































38 COWEN’S REPORTS. 


Doug. 316, n. ;—and “ of late years’? the English books tell 
us ‘the courts have assessed damages which were formerly 
assessed by a jury on writs of inquiry.”” In the English 
courts, as our readers well know, the practice is to refer it to 
the master or prothonotary to assess damages on bills of ex- 
change and promissory notes. It is done by a rule to show 
cause, which in all ordinary cases is a rule of course. This 
is a power which the English courts exercise as a common 
law power, and do not derive from any act of parliament. It 
has*never been doubted by them but that they have as good a 
right to assess damages on the common counts, if they think 
fit to exercise it, as to assess damages on a note or bill. The 
Supreme Court, and indeed all the common law courts of this 
state, possess the same power, and the 15th section of the 
‘¢ act for the amendment of the law,” 1. R. Z. p. 522, was 
not enacted, as Mr. Sudam supposed in the case under consi- 
deration, to ‘* authorize” the courts of law to assess damages 
on bills and notes—to give them any power in this respect 
which they did not possess before—but to make this practice 
obligatory upon them, and to take away the necessity of ob- 
taining arule to show cause. The difference therefore be- 
tween our practice on this head and the English practice, we 
take it, is precisely this: that in England it is discretionary 
with the courts in all cases ; while in the cases pointed out in 
the statute, our courts have no discretion about the matter 5 
and that in the English courts, a special application must be 
made for a rule to assess damages in each individual case, 
while in ours it is a thing of course. 

It is not true, as Mr. Sudam says, that *‘ our statute enlar- 
ges the English rule of reference to the clerk, and embraces 
cases in which, in England, it would be necessary to issue a 
writ of inquiry.” This is an entire misapprehension of the 
subject, which, though not practically very important, we 
have felt it our duty to point out; because we perceive, that 
in a manuscript case, decided in the Supreme Court, in May, 
1821, which was referred to by Hopkins, in the argument of 
the principal case, and which Mr. Cowen has reported in a 
note to p. 36 of this volume, that Mr. Sudam is not alone in 
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his opinion. . We allude to the case of Burr vs.. Waterman 
$, Wells, which arose.on a, writ of error from the Mayor's 
Court of the. city of New-York, to the Supreme Court. 

That was an action brought by Waterman & Wells.against 
Aaron Burr, upon.a promissory note. The declaration contain- 
eda count on the note, and the:common counts for money. 
lent, &c. ; together with a count on an insimul amputassent, 
Judgment. went. by default, and the damages appeared, from 
the record, to have been assessed generally on all the counts. 
On the return.of the writ of error, the plaintiffs in. error alleged 
diminution, and pyayed a certiorari to certify, among other 
things, the rule to. assess damages. On return of the certiorart 
it appeared that the rule had been entered generally to assess 
damages, without specifying any particular count im the de- 
claration, and on this ground the judgment was reversed.) . 

Spencer, chief justice, in delivering the opinion of the court; 
says, “there is no right or authority in the court below, to 
direct an assessment upon the money counts, or the znsemel 
amputassent,’’ and he refers to the act above:cited. 

We beg’ leave to repeat-here, what we have said: in a former 
number of this journal, that we entertain, and have. always: 
entertained, the most profound, respect for the learning and 
ability of judge Spencer. We do not know any lawyer, on 
or off the bench, whose opinions, in general, have greater 
weight with us ; but we cannot agree with him on this sub- 
ject, and, to speak plainly, think him most unquestionably 
wrong. Indeed, we flatter ourselves, that should these re« 
marks meet his eye, he would readily acknowledge the mis- 
take which was probably occasioned by the hurry and pressure 
of business ; an excuse for errors, by the way, which: we 
think may be: very fairly and reasonably urged not:only by: 
judge Spencer, but by all the judges who have ever sat on the 
bench of the Supreme Court, since we have known it. And 
in pointing out errors inthe decisions, and in the: practice of 
that court, as we take the liberty of doing, we hope we shall: 
not be understood to call in question the learning or talents 
either of the late or the present court, or the care and assiduity 
of the judges, in the discharge of their duties ; for in favour of all 
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these, we are ready to testify in the strongest terms; but we do 
it from the mere love of truth and correctness. Nor would we 
have our readers to suppose that we can find no errors in the de- 
cisions of other tribunals, particularly of the English courts, 
and take a peculiar pleasure in exposing the mistakes which 
are committed in our own state. The English courts certain- 
ly do make mistakes, and some very surprising ones; but we 
think that they do not get either quite as often, or quite as far 
out of the way, as the courts on this side of the Atlantic ; and 
though their mistakes do not concern us as materially as those 
of our own courts, yet we shall probably take some future oc- 
casion to call the attention cf our readers to their decisions 
also. | | 

But to return tothe case of Waterman & Wells,—the writ of 
certiorari, we have seen in that, as well as in the principal 
case, required the court below to certify the rule to assess dama- 
ges, and was therefore irregular; and in both cases, as far as 
related to the assessment of damages, it was totally unneces- 
sary, since the manner in which the damages had been as- 
sessed, clearly appeared on the face of the record, without 
the certiorarz. 

There is one thing more about both these cases, which sur- 
prises us not a little, viz. that no application appears to have 
been made, in either case, for an amendment of the record.— 
Such an application might have been made, we believe, either 
to the court above, or the court below—certainly to the latter, — 
and we think éould not have failed ; for we have no doubt that 
the assessments were in fact made, in conformity with the. 
usual practice, on the notes alone. We presume that no evi- 
dence was given on the money counts, because it is not cus- 


tomary, and the clerks of the Supreme Court, and the clerk 


of the Mayor’s Court, (or Common Pleas as it is now called,) 
of the city of New-York, generally understand their duty too 
well to receive such evidence. If the case was as we sup- 
pose, a new entry of the interlocutory judgment might have 
been made, and the record amended, so as to correspond with 
the fact. 
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The next:case we come to is the case of 
THE NEW-YORK FIREMEN INSURANCE COMPANY; 
. US. 
DE WOLFE. 

This was also a writ of error from the elites Court. The 
original case is reported in 20 Johns. Rep. 214. It was an 
action on a policy of Insurance, brought by De Wolfe, against 
the New-York Firemen Insurance Company. The facts were 
briefly these :— 

Moses E. Levy, a merchant of St. Thomas, haying made a 
contract with the Intendant of Havana, for supplying the Spa- 
nish government at Havana, Laguira, and Porto Cabello, with 
a quantity of beef and other provisions, came to New-York, 
and in December, 1818, agreed with De Wolfe to purchase 
of him two cargoes of the articles mentioned in the contract 
with the Intendant, to be shipped on board the brigs George 
Washington, and Warrior, and delivered at either or all of the 
three places above named, on payment of freight and in- 
surance, and five per cent. profit on the invoices. The cargoes 
were accordingly shipped by De Wolfe, on board these vessels, . 
which were American, and the Firemen Insurance Company un- 
derwrote $20,000 on the cargo of the George Washington, war- 
ranted American property. The vessel sailed on her voyage ; 
was captured by a Venezuelan privateer, carried into the 
island of Margarita, and her cargo: was there condemned as 
Spanish property. 

De Wolfe brought his action on the policy ; and at the trial 
a. verdict was taken for the plaintiff, subject to the opinion of 
the ‘court, on a case containing the preceding facts. The ques- 
tion was, whether those facts amounted te a breach of the 
warranty—whether the property was to be considered as in 
reality American, or as Spanish property collusively covered 
by the agreement above stated? The Supreme Court was of 
opinion, that the property was American, and gave judgment 
for the plaintiff, De Wolfe, and on that judgment this writ of 
error was brought, and the judgment affirmed. | 

The case occupies 60 pages, although the reporter has referred 
for the facts to the original case, in 20 Johnson’s Reports. 

VOL. 11. 6 
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The whole 60 pages are taken up with the arguments of the 
counsel, and the opinions of the court; and after all, the sole 
question in the cause, was a question of fact, whether the 
agreement between Levy and De Wolfe was fraudulent and 
collusive; and intended to cover Spanish property. . This 
ought to have been left to the jury; and in our judgment, 
neither the Supreme Court nor the Court of Errors had any 
thing to do with the matter. 

As to the merits of the decision we have nothing to say. 
The jury not having passed upon the fact, and the Supreme 
Court having volunteered to decide: it in the place of thejury, 
we think they had circumstances enough in the case to war- 
rant them in finding that there was‘no collusion ; ahd when they 
had so found; the Court of Errors did perfectly right in affirm- 
ing their judgment. There seems, however, to have been 
some ground to suspect that the real situation and character, 
or rather the’ destination of the property, which there was 
reason to contend greatly enhanced the risk, were not 
disclosed to the underwriters before the policy was effected ; 
yet the fact of concealment was not expressly found by the 
jury; nor was it found that the risk was enhaticed by the pe- 
culiar nature of the transaction ; and the court could not pre- 
stime éither of these things. 

In the course of the catise the Court of Errors refused to hear 
an argtitient on the famous question, decided in Vanden- 
heuvel vs. The United Insurance Company; 2 Johns. 
Cases, 451, and 2 Caines’ Cases in Error, 217, as to the ef- 
fect of the sentence of a foreign admiralty court, condemning 
a vessel or her cargo on the ground of its being bellige- 
rent property, in an action on a policy containing a warranty 
of neutrality ; or more generally as to the conclusivetiess of 
such cond¢émnations in regard to the facts upon which they 
profess to proceed. 

Nothing, in otir opinion, can be more unjust than the rule 
of the English courts, on this subject, viz. that these sentences 
are not only conclusive evidence between those who were di- 
rectly parties to the suit in the admiralty court, but are bind- 
ing on the whole world. Nobody will deny the general prin- 
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ciple, that an adjudication of a fact, whether by a court or a 
jury,is binding only on the parties; and that as to strangers, they 
are neither bound by it, nor capable of taking advantage of it; 
and though, to certain purposes the whole world are in judg- 


ment and construction of law parties to a suit in an admiralty 


court, for the condemnation of property proceeded against as 
prize, and bound to take notice of such proceedings at their 
peril, yet they are not so to all purposes. They are so far 
parties, that every body is bound by the sale of the property, 
under the sentence, if a condemnation takes place ; but they 
are not.so far parties as to be bound by the determination of 
the facts controverted in the suit. 7 

The case of Hughs vs. Cornelius, 2 Shower, 232, on. which 
the English courts profess to build the rule in question, will 
not support it, for it decides only the binding effect of thesale, 
which, if the court has jurisdiction, is undoubtedly good 
to change the property, let the merits of the sentence he 
what they may, either in point of law or fact. The na- 
ture and spirit of that case seem to have been most unac- 
countably misunderstood in England, and this has been ad- 
mitted and lamented by some of the most eminent judges of 
Westminster Hall: though the doctrine, to which the mis- 
take has given rise, has now become by a long series of deci- 
sions, and by, solemn and repeated recognitions, so firmly esta- 
blished, that nothing short of the interference of parliament 
can set it right. 

In the cases on this subject in the English courts, a great 
deal is said about the comity due. from the courts of one coun- 
try to those of another, and in particular to foreign courts of 
admiralty, which, we are told, decide upon principles of pub- 
lic law, or the law of nations, and are. therefore to be consi- 


-Mered as dispensing justice not merely for the enuntry in which 


they sit, but for all mankind. But we do not see how it fol- 
lows from. this, that their adjudications are entitled to be treat- 
ed with any greater respect than the courts of any country are 
accustomed to pay to their own decisions, or to those of other 
_courts in the same country, and especially as to matters of 
fact. It would certainly seem strange, that an adjudication 
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of a fact by an English admiralty court, for instance, sitting in 
the Island of Jamaica, should be binding and conclusive in the 
Supreme Court of the state of New-York, on a party, who 
would not be bound by the verdict of a jury expressly find- 
ing the same fact in a suit brought in the Supreme Court it- 
self,er inany other court of this state. 

There can be no reason why a court should respect the ad- 
judications of a foreign tribunal of whatever kind or character, 
more than it does its own. To talk about the comity of na- 
tions in such a case, is entirely too far-fetched and artificial. 
It is in short what would becalled insufferable nonsense, were 
it not for the influence of certain great names. 

Fortunately for us in this state, the doctrines in question 
had not been so well settled in England before the revolu- 
tion, but that the question was still open for discussion-; and 
though the Supreme Court, when the question first presented 
itself to them, in the case of Vandenheuvel vs. the United 
Insurance Company, some twenty-five or thirty years since, 
and in some other cases which arose about the same time, 
adopted the English rule, the Court of Errors very promptly 
set the matter right and overruled those decisions. The. 
‘good sense of the plain men composing the majority of that 

court was shocked at the proposition, and the spirit with 
which they resisted it, and put down the doctrine, does them 
infinite honour. It is a most striking illustration of the advan- 
tages attending the constitution of that court, which, notwith- 
standing the fault so commonly found with it, we firmly be- 
lieve to be the best and most salutary part of our jurispru- 
dence. We are occasionally not quite satisfied with some of 
its decisions, as our readers have seen ; but this is not often. 
They appear to us to commit as few errors as any tribunal 
whose decisions we are in the habit of perusing, and for the 
“most part to be governed by a degree of impartiality and 
‘sound practical good sense, which are of incalculable value 
in the administration of justice, and to which the good people 
of the state of New-York may, we think, trust with en- 
tire confidence for the security of their lives, liberties, and for- 
tunes. In the case of Vandenheuvel, the rule in question 
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was well considered, and having been solemnly discard- 
ed, we are heartily glad that the Court of Errors refused to 
hear the point again argued—not that we think they ought 
never to review their own decisions, for cases may arise in 
which it will be proper and necessary, but it should be done 
only on great consideration and under very extraordinary 
circumstances. In the case under consideration there was 
nothing to call for or to warrant it. 

In the six following cases of Dale vs. M’ Evers, Rosevelt 
vs. Fulton, McDonald vs. Neilson, Wilson vs. Troup, Cham- 
berlain vs. Fitch, James vs. Morey, and Clark vs. Henry, we 
see nothing to dissent’ from, and have nothing to say about 
them, except that they are a great deal too long. They fill 
up 215 pages, and we think that 60 would have been am- 
ply sufficient for all they contain deserving of attention. 

The next case, 

WILKES US. LION, p. 232, , 
also occupies a great deal more room than is necessary, for it 
fills up 68 pages, 56 of which are devoted to the arguments of 
counsel. 

The case, however, is an interesting one. It wasa ques- 
tion in the law of executory devises, and came up from the 
Supreme Court-upon a writ of error. The circumstances were 
in substance these : 

Medcef Eden having two sons, Joseph and Medeef, devised 
to each of them, and their respective heirs and assigns, certain 
lands, and added, ‘‘ if either of my said sons should depart this 
life without lawful issue, his share, or part, shall go to thesur- 
vivor; ‘and in case of both their deaths, without lawful issue, 
then I give all the property aforesaid to my brother John 
Eden, of Loftus, in Cleveland, in Yorkshire, and my sister, 
Hannah Johnson, of Whitby, in Yorkshire, and their heirs.” 

Now, assuming, that the words “ depart this life with- 
out lawful issue,” in this devise, amount to the same thing 
as if the testator had said, ‘‘ die without issue,” it ap- 
pears to us very clear, that as the law stood in this state 
before the abolition of entails, and as it still stands in Eng- 
land, this will created estates tail in each of the sons, with 
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cross remainders in tail between them, and an ultimate limi- 
tation over in fee to the testator’s brother and sister. 

The devise consists of two parts :—The first contains the 
limitations to and between the sons; the second, the ulterior 
limitation to the testator’s brother and sister. 

The first part standing alone, according to Pells vs. Brown, 
Cro. Jac. 590, and many other cases, as well in the English 
courts as in the Supreme Court of this state, and among the 
latter, Fosdick vs. Cornell, 1 Johns. Rep. 440, would have 
been. a devise to each of the sons of his respéctive share in 
fee, with cross limitations in fee, between the sons, to take ef- 
fect on the death of either son without issue in the lifetime of 
the other. The word ‘“ survivor,” would in that case have 
confined the preceding words, “ depart this life without is- 
sue,’’. (which we have assumed to mean exactly the .same 
thing as if the testator had said “ die without issue,’’) within 
the allowed compass of executory limitations. But the inser- 
tion of the ulterior limitation to the brother and sister, made 
an_entire change in this construction; for the estate to them 
being limited to take effect on the deathof both the sons with- 
out issue, the testator’s intention clearly was, that the estates 
given to the sons should continue in their families—should 
descend in the line of the issue of each son, as long as he might 
have any to take; and that when the issue of either son should 
fail, his share should go to the other son or his issue, and 
should descend among them from generation to generation, as 
long as they might last; and in case of their failure too, the 
whole should then go to the brother and sister. This ulterior 


limitation, therefore, converted the preceding limitations in 
fee,.as well the cross limitations as the direct, into limitations 


in tail, and made the cross limitations remainders. 

This we think would have been the construction of this 
will in England. But im this state the operation of the ul- 
terior limitation in producing this change, was completely pre- 
vented by the act abolishing entails ; for the moment that the 
preceding limitations became, by force of the ulterior limita- 
tion, restricted to estates tail, that statute converted. them 
again instantly into estates in fee, which rendered the ulterior 
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limitation too remote, and therefore void. So that this will 
in effect stood upon exactly the same footing as’ if there» had 
been no ulterior limitation ; and Joseph Eden having died ‘in 
the lifetime of his brother Medcef, leaving no issue, and his 
share of the estate having been sold before his death under 
executions, the question arose in this cause’ whether the cross 
limitations were good, and this, as the reader will see, de- 
pended on the effect of the words “survivor,”’ and ‘ dying)?” 
or ‘“departing this life,”’ without issue. The SupremeCourt 
Held that the limitations were good, relying on the cases 
above cited and alluded to, and the Court of Errors affirmed 
their decision. We entirely approve the decision ; for though 
there certainly are some conflicting cases in the English:re- 
ports which have arisen on wills similarly worded, yet.on the 
whole we think the preponderance of authority very strong 
in favour of the validity of the limitations in question. . In- 
deed, until the case of &nderson vs. Jackson, 16 John: Rep. 
$82, which arose upon the same will, and. was also decided in 
the Court of Errors, and was decided in the same way,,we-had 
always thought the effect of the words ‘* dying without issue,” 
or ‘‘ departing this life without issue,” in a limitation to a ‘‘ sur- 
viving’’ person, to be completely settled. But in that case 
the late Chancellor Kent, who was on the bench of the Supreme 
Court when the case of Fosdick & Cornell was decided, and 
concurred in the opinion of the court in that case, and also in 
several other decisions to the same effect which took place af- 
terwards, changed his views of the subject entirely; and ina 
very learned and elaborate argument endeavoured to show that 
the Supreme Court and the English courts had been wrong. 
He maintained, in substance, that the crosg.jimitations in this 
will depended on a general and indefinite failure of issue, 
which might not happen within the compass of the life of the 
‘“ surviving” son, and was of course too remote a contingency. 

How a man of his acuteness and clearness of head, and his 
undoubted learning and familiarity with this subject, could 
have ever brought himself to this view of the case, we are at 
a loss to comprehend. We can only account for it by sup- 
posing that the multitude of cases in this branch of the law, 
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and the perplexity in which these limitations will sometimes 
involve the steadiest mind, had for the time bewildered him ; 
and we cannot but think that if an opportunity could be now 
afforded him of reconsidering the question, he would return to 
his first opinion. Be that however as it may, we think that 
his argument in the case of Mnderson vs.Jackson was most 
ably and successfully refuted in Wilkes vs. Lion, by Mr. Van 
Buren, who was of counsel for the defendant in error, and 
whose speech on that occasion, imperfect as it no doubt is, 
and indeed -necessarily must be in a mere legal report of it, 
we think is one of the most ingenious, spirited, and eloquent 
law arguments we have ever read. We recommend it to the 
reer of our readers. 

The subject was also handled with a great deal of ability, 
both by Chancellor Sanford, and by Cramer, senator. The 
Chancellor, in particular, was remarkably happy in at once 
disentangling the case from the wilderness of authorities, in 
which the arguments of the counsel had left it; and by stating 
a few plain principles, which not only no lawyer will deny, 
but which, it appears to us, must command the immediate and 
unqualified assent of every ordinary man, made the question 
perfectly clear in a few words. Cramer took nearly a simi- 
lar view of it, though rather more at length ; and the reader 
finds the opinions of these two members of the court, after 
labouring through the preceding arguments, which, with the — 


- exception of Mr. Van Buren’s, are not remarkably luminous, 


really refreshing to his exhausted faculties. 'The whole case, 
however, was certainly argued on all hands as its importance, 
whether we consider the principles or the amount of property 
involved. init, well deserved, with great talent and learn- 
ing, and must have been a most interesting display of forensic 
ability. 

In the remainder of this volume, which contains but one or 
two more cases in the Court of Errors, of little importance, 
and, with the exception of these, consists entirely of cases in 
the Supreme Court, we see little or nothing deserving of no- 
tice. Of the whole 400 pages, which make up the residue of 
the book, we can say no more than we have already said of 
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the principal part of the first volume—that they are composed 
of frivolous questions of practice—of insignificant decisions 
on certioraris from justices’ courts—decisions on questions 
of fact arising on special verdicts, and cases improperly drawn 
up—and of decisions on points of law, coming up indeed in a 
proper manner, but which have been already determined 
over and over again. For instance, in Walker vs. mes, p. 
428, ona certiorari, it was decided, ‘‘ that when one by action 
recovers money that has been before paid, no action lies to 
recover it back.”” Who requires to be told this? And in 
Callen vs. Kearney, 529, the decision was that “* counter af- 
fidavits will not be heard in support of a motion, even as to 
the character of witnesses.”” Nothing in the world, as we 
have always supposed, could be a better settled point of prac- 
tice, or more generally known. Again, in Thorp vs. Faulk- 
ner, p. 514, ‘* Bail who are excepted to, and do not justify, 
cease to be bail ;”’ and in Marvin vs. Stone, p. 781, “itis a 
general rule, that if a creditor appoint his debtor his sole ex- 
ecutor, or one of his executors, and the debtor accept the trust, 
this operates as a release or extinguishment of the debt.”? To 
fill up a book of reports in this way, (and a very large pro- 
portion of Mr. Cowen’s volumes is so filled up,) is really too 
bad. Mr. Johnson had always a great deal of such matter in 
his reports; but Mr. Cowen goes entirely beyond that gen- 
tleman in every thing that is reprehensible, and we cannot 
discover that he has improved upon him in a single particular. 

It has struck us, in perusing. these volumes, and we dare 
say it has occurred to many of our readers, that Mr. Cowen 
seems to be under the influence of a kind of half-formed and 
ill-defined expectation, that in process of time, by reporting 
every thing, the whole law will become embodied in his 
works, and that all other repositories of legal knowledge will 
fall into disuse. It appears to us, indeed, to have been a part 
of his plan to bring this about; and we think there is a great 
deal of the same scheme visible in the reports of Mr. Johnson. 
That gentleman, however, does not seem to have carried the 
idea quite as far as Mr. Cowen, though perhaps, every thing 
considered, he is more to blame for having set the example. 
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Now in this; we must beg leave to assure them both, and’ all 
other reporters, who have any such notions in their heads, 
we think there is no little presumption. It is exalting, in 
their own imaginations, both thenisélves and the courts, 
whose decisions they are paid: for reporting, far beyond any 
mefit which either they, or any other courts, or any other re- 
porters, can possibly claim. There is no court—thére never 
was, and never will be—composed of judges so learned and so 
wise,;.or furnished with a reporter so able, that lawyers will 
evér be willing to lay aside all other books for their deci- 
sions. 3 

Fhis plan of reporting every thing may be very convenient 
for sheriffs and constables, justices of the peace, and county 
judges, who, in their excursions after legal knowledge, sel- 
dom travel beyond the range of the reports:and statutes of 
the state ; and are thus enabled to pick up, dnd perhaps turn 
to some account, a good deal of Jurisprudence, to which they 
have no other médium of access; and for their accommoda- 
tion, we have no doubt, it is in part designed. Weare very 
willing that these respectable and worthy people should be 
furnished with the means of learning all the law they are able 
to understand and remember; but we do not think it quite 
fair, that this should be done at the expense of othér men— 
that lawyers and judges should be laid under contribution 
to booksellers and reporters to remuneraté them for dissemi- 
nating legal knowledge among this class of persons, by incor- 
potating’ in reports, which every lawyer is under a kind of 
compulsion to buy, all the trash they can introduce.- 

When we sat down to this article, we flattered ourselves that 
before it would be necessary to close it, we should be able ‘to 
déspatch the whole four volumes of Mr. Cowen ; but finding 
that we cannof do it without extending ourremarks toa most 
inconveniént and tiresome length, (we fear, indeed, that we 
have tired our readers already,) we shall proceed no further 
at present; and shall resume the subject on some future ocea- 
sion, 
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Of Usury in the sale and negotiation of Promissory Notes 
and Bills of xchange. 


WE are about to present to the notice of our readers some 
_ American authorities on the subject of usury in the negotia- 
tion of notes and bills, which appear to us to be worthy of a 
particular examination. The cases we have in view, present 
a somewhat mortifying example of discrepancy between the 
judgments of two of the most learned and respectable legal 
tribunals in this country. They decide the same questionson 
the same professed principles: both intend to give the fullest 
effect to the statute of usury: and yet they have arrived at 
directly opposite conclusions from beginning to end. The 
decisions ‘so singularly contrasted, are several cases in the 
Supreme Court of New-York, and a case decided by the Su- 
preme Court of Errors of the state of Connecticut. The ques- 
tion presented to both tribunals was precisely the same, and 
as distinctly decided by the one as the other. It was simply 
this: Whether a note, which was in its inception entirely free 
from usury; which was good as between the maker. and 
payee—was recoverable against the maker in the hands of a 
subsequent endorsee, who took the note upon a usurious con- 
tract with his immediate endorser ? 

Perhaps those of our readers who have not had particular 
occasion to examine the course of decisions on this subject, 
will be ready at the first glance to pronounce, that the law on 
this point is well settled: that, however the case might be 
between the last endorser and the endorsee, the maker could 
not avail himself of any such defence in an action brought 
against him by a remote endorsee, who had received the note 
upon an usurious discount. But the Supreme Court of Errors 
of Connecticut, in the case of Lloyd and Keach, 2 Con. Rep. 
175, solemnly decided otherwise, and held, upon great con- 
sideration and argument, that the endorsee could not recover, 
even against the maker.’ Now, aside from the deference and 
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respect due to so learned and respectable a tribunal, it will be 
seen that, at every step, that court supported itself by deci- 
sions drawn from English books! So far from undertaking to 
overrule a single adjudged case, either in Great Britain or 
this country, they have drawn largely on the reports.of both 
for precedents; and if those precedents are in point, we shall 
most certainly find ourselves compelled to acquiesce in the 
conclusion to which they brought themselves, namely : That 
a note received by an endorsee at a rate of discount exceed- 
ing legal interest, with the guaranty of his endorser, is void 
in the hands of such endorsee, though good in its inception, 
and cannot be recovered in a suit against the maker. 

On the other hand, in the case of Braman and Hess, 13 
Johns. Rep. 52, the Supreme Court of New-York held, that 
on a note thus discounted, the endorsee might recover, even of 
his immediate endorser, the amount he had actually paid him 
for the note. And in the later case of Munn v. The Com- 
mission Company, 15 Johns. Rep. 44, the same court expressly 
decided that the holder of a note, free from usury in its incep- 
tion, but discounted by him at a usurious rate, with the full 
guaranty of the endorser, might recover of the maker the 
full amount of the note. 

This latter principle is adverted to by Parsons, C. J. ar- 
guendo in Churchill and Suter, 4 Mass. Rep. 156. He says: 

‘¢ A note may be sold at a greater discount than the legal interest, 
without being usurious. This generally happens when the holder 
doubts the solidity of the parties holden to pay ; and therefore sells 
it, without his own guaranty, at a greater than the legal discount, 
on account of the hazard. In the case before the court, the plain- 
tiff took the guaranty of all persons who ever had any interest in 
the note, and even of the broker. Ifa sale, under these circum- 


stances, is not to be considered as usurious, it is not easy to con- 
ceive what sale is, within the statute.”’ 


That, however, was the case of a note made for the pur- 
pose of raising money, merely, and discounted at a greater 
than the legal rate of interest. The Chief Justice, therefore, 
cannot fairly be understood to say more than that, in such a 
case as that before the court, the usury would avoid the note, 
even in action against the maker. Of that position there can 











LAW OF USURY. 53 


certainly be no doubt, in a case like that before him. Even 
in the hands of a bond fide endorsee, without notice, who had 
paid the full amount of the note, it would be clearly void. 

With respect to the case of Braman v. Hess, cited above, 
it is, however, material to observe that the defence of usury 
was not resorted to, and perhaps, therefore, it cannot be con- 
sidered as deciding any thing, but that in an action by the 
endorsee against his immediate endorser, the consideration 
which actually passed between them may be inquired into. 
Of that position there can be as little doubt as there is, that if 
the defence of usury had been resorted to, the endorser might 
have avoided his contract. But in the case of Munn and the 
Commission Company, 15 Johns. the court cite the case of 
Braman v. Hess, as a case in point, where usury is in ques- 
tion. If, indeed, the case of Braman v. Hess, were to be — 
considered as decided without reference to the statute of usu- 
ry, the use which the court make of it in the case of Munn 
and the Commission Company would be still more extraor- 
dinary than the case itself, if decided with reference to the 
statute ; and we shall therefore examine the case, as if decided 
in the manner that it is referred to by the court, in the sub- 
sequent case. i 

The case of Lloyd and Keach, in Conn. reports, was a case 
precisely like thatiof Munn and The Commission Company, in 
all its circumstances, and decided directly the other way. 
In.this conflict of authorities, equally respectable, and equally 
proceeding on settled principles, and unquestioned decisions 
of the English courts, we shall certainly not be accused of 
rashly attacking judicial authorities, if we examine and com- 
pare these two cases, and endeavour to ascertain where the 
departure from those principles, and those decisions, has oc- 
curred. No lawyer will for a moment admit the idea that 
all judicial decisions are to be exempt from the free and libe- 
ral criticism of the profession. ‘ Stet pro ratione voluntas,’ 
would, in fact, be the governing maxim of courts, as well as of 
tyrants, if it were so; and it would be a task much more 
useless than it can be invidious, to inquire into the reasons of 
their judgments. Above all, in the case of conflicting deci 
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respect due to so learned and respectable a tribunal, it will be 
seen that, at every step, that court supported itself by deci- 
sions drawn from English books! So far from undertaking to 
overrule a single adjudged case, either in Great Britain or 
this country, they have drawn largely on the reports of both 
for precedents; and if those precedents are in point, we shall 
most certainly find ourselves compelled to acquiesce in the 
conclusion to which they brought themselves, namely: That 
a note received by an endorsee at arate of discount exceed- 
ing legal interest, with the guaranty of his endorser, is void 
in the hands of such endorsee, though good in its inception, 
and cannot be recovered in a suit against the maker. 

On the other hand, in the case of Braman and Hess, 13 
Johns. Rep. 52, the Supreme Court of New-York held, that 
on a note thus discounted, the endorsee might recover, even of 
his immediate endorser, the amount he had actually paid him 
for the note. And in the later case of Munn v. The Com- 
mission Company, 15 Johns. Rep. 44, the same court expressly 
decided that the holder of a note, free from usury in its incep- 
tion, but discounted by him at a usurious rate, with the full 
guaranty of the endorser, might recover of the maker the 
full amount of the note. 

This latter principle is adverted to by Parsons, C. J. ar- 
guendo in Churchill and Suter, 4 Mass. Rep. 156. He says: 

‘¢ A note may be sold at a greater discount than the legal interest, 
without being usurious. This generally happens when the holder 
doubts the solidity of the parties holden to pay ; and therefore sells 
it, without his own guaranty, at a greater than the legal discount, 
on account of the hazard. In the case before the court, the plain- 
tiff took the guaranty of all persons who ever had any interest in 
the note, and even of the broker. Ifasale, under these circum- 


stances, is not to be considered as usurious, it is not easy to con- 
ceive what sale is, within the statute.”’ 


That, however, was the case of a note made for the pur- 
pose of raising money, merely, and discounted ata greater 
than the legal rate of interest. The Chief Justice, therefore, 
cannot fairly be understood to say more than that, in such a 
case as that before the court, the usury would avoid the note, 
even in action against the maker. Of that position there can 
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certainly be no doubt, in a case like that before him. Even 
in the hands of a bond fide endorsee, without notice, who had 
paid the full amount of the note, it would be clearly void. 

With respect to the case of Braman v. Hess, cited above, 
itis, however, material to observe that the defence of usury 
was not resorted to, and perhaps, therefore, it cannot be con- 
sidered as deciding any thing, but that in an action by the 
endorsee against his immediate endorser, the consideration 
which actually passed between them may be inquired into. 
Of that position there can be as little doubt as there is, that if 
the defence of usury had been resorted to, the endorser might 
have avoided his contract. But in the case of Munn and the 
Commission Company, 15 Johns. the court cite the case of 
Braman v. Hess, as a case in point, where usury is in ques- 
tion. If, indeed, the case of Braman v. Hess, were to be — 
considered as decided without reference to the statute of usu- 
ry, the use which the court make of :t in the case of Munn 
and the Commission Company would be still more extraor- 
dinary than the case itself, if decided with reference to the 
statute ; and we shall therefore examine the case, as if decided 
in the manner that it is referred to by the court, in the sub- 
sequent case. 

The case of Lloyd and Keach, in Conn. reports, was a case 
precisely like thatiof Munn and The Commission Company, in 
all its circumstances, and decided directly the other way. 
In.this conflict of authorities, equally respectable, and equally 
proceeding on settled principles, and unquestioned decisions 
of the English courts, we shall certainly not be accused of 
rashly attacking judicial authorities, if we examine and com- 
pare these two cases, and endeavour to ascertain where the 
departure from those principles, and those decisions, has oc- 
curred. No lawyer will for a moment admit the idea that 
all judicial decisions are to be exempt from the free and libe- 
ral criticism of the profession. ‘ Stet pro ratione voluntas,’ 
would, in fact, be the governing maxim of courts, as well as of 
tyrants, if it were so; and it would be a task much more 
useless than it can be invidious, to inquire into the reasons of 
their judgments. Above all, in the case of conflicting dec 
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sions, like those before us, is the language of Lord Kenyon, 
in the case of Bent and Baker, to be the guide of the profes- 
sion, as well of courts, in their investigations. ‘‘ I must ac- 
knowledge,’’ said his lordship on that occasion, ‘‘ that there 
have been various opinions upon this subject, and. that it is 
impossible to reconcile all the cases. Then we have only to 
consider what are the principles and good sense to be extract- 
ed from them all.”’ 

But before we proceed we must take leave to protest, in 
this instance, and once for all, against that ‘* unbookish”’ er- 
ror, that unenlightened and unphilosophical, we had almest 
said vulgar prejudice, which is so apt to rail at the contrariety 
of legal decisions, and to impute to defects in.the code of laws 
and the administration of justice, under which we live, those 
differences of opinion which occasionally happen among our 
courts of law. What can be more unphilosophical, what 
more absurd, and more contrary to every day’s experience of 
the operations of the human mind, than to exact a perfect uni- 
formity of opinion in matters which are susceptible of so wide 
a range of argument as many abstract questions of law? How 
many of such questions are every day arising, in which the 
reasons on each side appear to be so nicely balanced that the 
minds of the ablest and most unbiassed jurists are in danger of 
being left in a perpetual equipoise? How often does the mind 
of every lawyer fluctuate between conflicting decisions and 
opposite analogies? And in what profession, or on what sub- 
ject is it not so? Do the theologians who have drunk most 
deeply and devoutly at the fountains of sacred lore, harmo- 
nize always with each other in their tenets, and dogmas, and 
exegesis? Or that other learned faculty, which exercises the 
power of life and death with undisputed sway, do the doctors 
never differ? Or do wise and honest legislators and statesmen 
make it a rule never to dissent in their views of the public 
interest and welfare? Does the senate never differ from the 
house of representatives? In shert, on what question of morals, 
of religion, or of taste, is it, that all the world is agreed? 
And yet the world expects the free and independent minds, 
which expound nice and difficult questions of law, to flow 
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perpetually in the same channel! It is no impeachment of 
the ability, of the learning, or the good sense of either of 
two courts, that upon such a question they have come to op- 
posite results. N obody but the Pope and his church ought to 
pretend to infallibility. An acute and powerful mind will 
ofteti mislead itself, as well ds others, by plausible but un- 
sound arguments. An inferior one will often detect the fal- 
lacy, and expose the unsound argument which has escaped 
the notice of a man of more genius and learning. 

As to those who would fain impute to the genius and spirit 
of the commion law itsélf, all those unavoidable collisions of 
opinion in. our courts of law, and who would persuade us 
that a written code would remove all uncertainty, and pro- 
duce a kind of legal millenium, we have still another and an- 
other answer. This is not the place to discuss the great ques- 
tion of what improvement the forms and practice of our 
courts may be susceptible, or whether, indeed, some may 
not be absolutely required. But when the origin and prin- 
eiples of the common law are alike assailed with ridicule, and 
every guestio vexata in that long tried and venerable system, 
is pointed at with a finger of scorn, we must be excused, if in 
reply to such assailants, we resort to the argumentum ad 
hominem. We would ask them if their boasted codex Jus 
tinianus, with its ponderous tomes of commentaries, or, if 
even that other proud monument of legislation and arbitrary 
power, the code Napoleon, have, in the countries where they 
are respectively in operation, silenced all the doubts, and 
fixed all the uncertainties of their jurisconsults and their 
judges? Whether the litigation of pure legal questions is a 
thing more rare and unheard of in the courts of Germany; or 
the tribunals of France, than in our own? If not, they are 
answered. If it is so, why do they not furnish us with 
some evidence of this, their strongest argument? When such 
bold and liberal censurers would threaten the overthrow of a 
whole systém, which the most powerful minds that ever 
adorned any age, have been for successive centuries employed 
in rearing, they ought, at least, to give us something drawn 
from actual experience, to prove the superior practical utility 
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of the substitute they propose. They openly prefer, if we 
understand their theory, the code of Justinian to the system 
of the common law ; or rather, perhaps, they prefer a code 
of their own manufacture, on the basis of the Justinian. Now, 
those extensive and powerful empires in Europe, where that 
code is to this day the law of the land, and governs in all the 
civil controversies of society, must furnish them practical il- 
lustrations of the superior utility, as well as beauty and sym- 
metry, of a written code. Why not lay them before us, and 
let us judge? Why all this reasoning, a priori, when the 
test of experiment lies before them? Until they give us 
some practical arguments to this effect, we must beg their par- 
don for adhering to that system of laws which, with all’its 
imputed faults, we maintain is better adapted to the exigen- 
cies of society, and the protection of the liberty and property 
of the citizen, than any code which the world ever saw. 

These observations we felt bound to make, to prevent any 
possible misconception of our object in examining the decisions 
we have before us, We shall now proceed with that task. 

We shall first present the case of Lloyd and Keach, 2 Con. _ 
Rep. 175, to the notice of our readers. That was an action 
by the endorsee of a promissory note against the maker. The 
report of the case states that the note was given in the usual 
course of business by the defendant to Samuel Pettes, paya- 
ble to his order, and by him endorsed to the plaintiff. The 
defendant set up usury as his defence, and ** introduced evi- 
dence to show that the note was sold by Pettes the payee, to 
the plaintiff, and that upon such sale there was taken and re- 
served by the plaintiff more than at the rate of six per cent. 
perannum. The plaintiff on his part introduced evidence to 
show that he has purchased the note fairly, and without usury, 
and that the whole transaction between him and Pettes was 
bond fide, and that the defendant was at the time in failing 
circumstances.”’ 

Upon this state of facts, a verdict having been found for the 
defendant, under the direction. of the judges who presided at 
the circuit, the cause came before the Court of Errors, upon 
a motion for a new trial, on account of the misdirection of the 
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court on the law, and two questions were made on the argu- 
ment. It was contended in support of the motion for a new 
trial, 1st. That there was no usury in the transaction between 
the payee and the plaintiff, as there was no loan of money, 
but merely the sale of the note of a third person: and, 2dly, 
that admitting there was usury between the payee and the 
plaintiff, it was urged that it constituted no defence in an ac- 
tion against the maker, and the case of Bush and Livingston, 
2 Caine’s Cases in Error, was cited to that point. 

On the other hand, it was contended, in support of the ver- 
dict, that the endorsement in question was undoubtedly usu- 
rious and void, as between the endorser and endorsee; and 
it was urged that such an endorsement was virtually giving a 
bill of exchange on the defendant, as security for a sum of 
money loaned by the plaintiff to the payee. That such a 
transfer was taken for granted to be usurious by the eourt, in 
Rich v. Topping, 1 Esp. Rep. 170; Brard # Ackerman, 5 
Esp. 119; Jones v. Brooke, 4 Cwinhiin 464 sand Churchill 
vs. Suter, 4 Mass. Rep. 176. 

On the second point it was urged, that the plaintiff’s only 
title was by virtue of the endorsement. If that was usurious, 
it was void to all intents and purposes; and that he had no 
more right to recover of the defendant than if the endorse- 
ment had been forged. The case of Strong and Tompkins, 
8 Johns. Rep. 98, was cited as analogous. 

The opinions of Swift, C. J., and Gould, J., who differed 
on the question of granting a new trial, will exhibit the argu- 
ments relied on by the different sides of the court. We shall 
confine ourselves, therefore, 1 to an examination of their opi- 
nions as reported. 

The Chief Justice, however, although he differed from the 
majority of his brethren, on the question of usury between 
the payee and the plaintiff, agreed entirely with them on the 
second point, and on that his language is, if possible, stronger 
and more positive than even that of his brethren who held a 
contrary opinion on the other point. 

On the first point the Chief Justice says :-— 

‘¢ The question presented by this motion is, whether the sale of 
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a promissory. note, accompanied by the endorsement.of, the sellers, 
with a merranty. of the ability of the maker to pay it, isin all cases 
usurious.” ‘ appears that the plaintiff claimed to be a purchaser 
of the note. No facts are disclosed to show it was a pretended 
sale, and in substance a loan... It merely appears it was endorsed 
and, warranted, and the court directed the jury, that the.sale of, a 
note at a greater discount than six per cent. per annum, endorsed 
with warranty, is usurious : and that if they find the note was thus 
transferred, they must find -for:.the. defendant.—If then, a case can 
be, stated in which such.a sale, would not be, usurious, the charge 
was incorrect,”’. | 

He then argues as follows :—. | 

«6 These principles will, nat, be denied ; that to, constitute usury 
there must be a loan directly or indirectly : that a real sale, with- 
out any intent to loan, though it may be oppressive, cannot be usu- 
rious : that. promissory notes are as much the-subject of-sale as-any 
other property: that they may, be sold at.a discount ; and that they 
may be sold. either with or without warranty. Having premised 
these remarks, the question is to be considered, whether a note can 
be sold at a grearer discount than six-per cent. per annum, without 
being -userionsa — 

One word @pon this, en passant.. Why, surely the learned 
Chief Justice, if his premises are, as he sets-out with affirm- 
ing, “ not. to. be d@itied,”* ge already decided-the question 
which he is’about to consider. Ifhe is to be- understood as 
laying down these principles .as broadly and ‘unqualifiedly as 
they are stated in the report, (and we have literally transcribed 
them,) he need not have given himself the trouble of arguing 
from such postulates, that a note, endorsed and, guaranteed, 
might be discounted, in a possible case, ata greater rate:than 
six per cent. per annum, without being usurious. < If/he is'to 
be conceded the liberal premises he has assumed, we see not, 
in, fact, how such a discount of such-a note can in any case 
whatever be usurious. For if it be true, as assumed, “ that 
promissory: notes are as. much. the subject of sale as any other 
property : that they may be sold at any discount: and that 
they may be sold either with or without warranty’’—what is 
there left to debate ? If.he is to be understood as saying that 
‘¢ they may ‘be sold either with or without warranty,” with- 
out being usurious, surely he has decided a broader question 
even than he had stated. But we-will let him be heard in his 
own words. He proceeds :— 
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‘¢ Suppose a man should offer a note for sale against: another in 
Georgia, of large property. Though it might be certain that it 
would be paid, when presented ; yet the expense of ‘sending for, 
and the hazard of remitting the money, would render it of less va- 
jue than cash. The sale of a note thus warranted would not be 
usurious.” 

We apprehend that this reasoning, if it is to be called by 
that name, is entirely insufficient. We will suppose that a 
man from Georgia, of as large property and possessions as you 
please, borrows money of another in Connecticut, and gives 
his note for the amount. "Would not the Chief Justice have 
allowed that this note would also be of less value than cash ? 
And yet would he have allowed that this would justify the 
lender in reserving ten, or fifteen, or twenty per. cent. per an- 
num? Would he not have fastamtly® défiounced such a trans- 
action as the rankest usury Pt Wotla Heyor mpuld any judge, 
have set and patiently listened to the adwdpate who should 
have meer that such a ty; asa orkwyas tner eve 1e. sale of the 
borrower’s note by himsélf, at a discount ne tMer than the 
distance and hazard warranted?” ‘Aridaie: Borrower cannot 
sell his own note in this ey speegiorser sell his own 
endorsement of such a note at a Bre ater discount than the le- 
gal rate of interest, without making the transaction usurious ? 

In a word, the distinction which the Chief Justice assumes 
as the foundation of his argument, between the real sale of a 
note endorsed and guaranteed by the party negotiating it, and 
a loan of money to him, appears to us to be carrying the 
point by storm. It is undoubtedly true, that to constitute 
usury, there must be a loan of money : and it is equally true, 
if we understand English, that there is always a loan of mo- 
ney where the party receiving it gives his own security for 
the repayment of it, to the party who advances it. The case 
of bills of exchange is an apparent exception to this rule, but 
that depends on other principles. The true principle on this 
sungeet 5 is laid down by Gould, J., in his able opinion. -He 
says, ‘if the holder of a note transfers it, upon a discount, 
without endorsing it, the transaction is primd facie a sale ; 
though it may be only a cover for usury: but if he makes the 
transfer by his own absolute endorsement, the endorsement 
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and transfer are in substance a mere security for money bor- 
rowed.’ And he afterwards, as we conceive very correctly, 
argues that the endorsement is to be regarded as substantially 
anew note. It is unquestionably so in its legal effect and 
operation ; and though it has been held that it may be de- 
clared on as a bill of exchange, (vid. 4T. R. 149.) it is also 
held in many of the books, to be equivalent to a new note, 
and might probably be so declared on. But, however this 
may be, it is at all events a new security for the money. If, 
therefore, a lender of money purchases of such an endorser 
his own endorsement, in addition to the security of the ma- 
ker, he certainly takes a new security, and if at an usurious 
rate of discount, he contravenes the express words of the 
statute. | 

But we are labouring a point which appears to us almost 
too clear to admit of argument. The decisions in the English 
reports treat it as such, and case after case might be cited 
where it has been taken for granted on all hands that an en- 
dorsement of a note or bill of exchange at an usurious rate of 
discount, came within the express words of the statute, as a 
contract on which was reserved or taken more than the le- 
gal rate of interest. The case of Parr and Eliason, 1 East, 
92, is sufficient to set the matter atrest. That was the case 
of trover for a bill of exchange, payable to A, the plaintiff, 
or his order, which was legal in its inception, was endorsed by 
him to B, for an usurious consideration, who passed it to a 
third person for a valuable consideration, without notice of 
the usury; by whom it was endorsed to B’s assignees after 
his bankruptcy, in satisfaction of a debt owing to the bank- 
rupt’s estate. On the trial before Lord Kenyon, it was con- 
tended on the part of the plaintiff, the payee in the bill, that 
the endorsement by him to B, for an usurious consideration, 
avoided the security, even in the hands of an innocent en- 
dorsee for a valuable consideration, without notice. But Lord 
Kenyon was of opinion that the assignees of the bankrupt had 
a right to protect their possession of the bill, by the title of 
the party from whom they received it, who was an innocent 
holder; and that the bill being valid in its inception, the 
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statute of usury did not apply to the case; and therefore the 
plaintiff was nonsuited. On a rule to show. cause why the 
nonsuit should not be set aside, it was agreed that the as- 
_ signees, having received the bill in payment of a debt due 
the bankrupt’s estate from an innocent holder, were to be con- 
sidered us innocent endorsees, for a valuable consideration : 
but it was argued that as the bill was not negotiable without 
the endorsement of the payee, nor was in law an assurance to 
any other person until endorsed by him, the instrument itself 
was avoided by the statute: that as the usurious consideration 
was contemporaneous with the first existence of the bill as 
an assurance to the bankrupts, no subsequent endorsee, even 
though an innocent holder, without notice, could derive atitle 
through such endorsement. 

Lord Kenyon, without hearing counsel on the other side, 
delivered the opinion of the court as follows: 


‘‘ There is nothing in the point ; and it might be attended with 
serious consequences if it could be supposed that the court enter- 
tained any doubt upon it. The commerce of this country subsists 
upon paper credit: but.if this action could be maintained, no man 
would be safe in taking even a bank of England post bill payable to 
order ; for however just and legal it might be in its inception, if 
the payee passed it to another for an usurious consideration, it isnow 
contended that it would be void in the hands of any subsequent in- 
nocent holder, and might be recovered from him. Where the bill 
itself, in its original formation, is given for an usurious considera- 
tion, the words of the statute of Anne are peremptory that the 
assurance shall be void: and the construction which has been put 
upon the statute has gone far enough in saying that it shall be 
avoided even in the hands of an innocent endorsee without notice. 
But no case has gone the length now contended for, nor do the 
words of the statute require it. Here the bill was fair and legal 
in its concoction, and therefore no advantage can be taken of what 
happened afterwards against bond fide holders. The defendants 
stand clothed with the rights of the party from whom they received 
the bill in payment, and must therefore be taken to be holders for 
a valuable consideration, without notice. I referred at the trial to 
a case in Siderfin, which is a very leading authority, wherein it is 
said, that though a conveyance may in its creation be fraudulent and 
voidable as against a purchaser, yet it may become valid by matter 
ex post facto: and that a person to whom a conveyance was made 
which was voluntary at its creation, and therefore voidable, might 
be protected by the title of a subsequent purchaser for a valuable 
consideration, who had acquired an interest in it.” Per curiam, 
rule discharged. 
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To this case we might add several nisi prius cases, cited 
in the case.of Lloyd and Keach, which, although imperfectly 
reported, as well as hastily decided, certainly adopt the doc- 
trine as undeniable, that usury as between the endorser and 
endorsee, avoids the contract between them. But as we are 
presently about to examine those cases for a different purpose, 
we shall not in this place cite them. But it will be seen that 
in the above case of Parr and Eliason, the court do, in the 
clearest manner, hold that, in the hands of the endorsee who 
was party to the usurious negotiation, the bill would have 
been void within the express words of the statute. But 
whether it would be so held in an action by the endorser 
against the acceptor or against the drawer, we do not think 
is decided by any thing in that case, nor indeed would the 
question fairly arise. We proceed to consider it, as it arose 
in the case before us: 

That question, which is all the point, we must beg leave 
to say, that we can see in the case, was dismissed by the 
Chief Justice, in the most summary manner, as one which 
would hardly bear stating. On that he agreed with the ma- 
jority of the court, and expressed all the argument that he 
deigned to bestow on that part of the case, in these few 
words. ‘Qn this point there can be no doubt. The endor- 
see of a note must show a legal right: that he came lawfully 
by the possession of it, to entitle him to recover. Of course 
it is competent for the defendant to show that he had no legal 
right, or that the possession was not lawful.” 

We are not satisfied with this reasoning, whatever we may 
affirm of the propositions themselves, separately, and without 
a reference to the case before us. The opinion of Gould, J., 
examines the question more fully ; and if the authorities on 
which he relies are applicable, there is certainly less doubt on 
the point than we are inclined to think may be raised. The 
learned judge says :— 


‘‘But it is further urged, that if there was any illegality in the 
transfer, the defendant being no party to it cannot take advantage of 
it. But any party to a note or bill, when sued upon it, may surely 
object that the plaintiff has no title to it ; and if the transfer in this 
case was illegal it was strictly void, and of course conveyed none. 
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7 It is one of sthe characteristics of a void contract, as contradistin- 
guished from a vordable one, that third persons, whose interest ‘be- 
comes involved in or connected with it, may take advantage.of its 
invalidity. It-is also worthy of remark, that in the cases of Rich 
and ‘Topping, Brard and Ackerman, Churchill and Suter, and Jones 
and Brooke, this objection, if well founded, would have arrested 
the defence in limine; and have rendered: the evidence offered for 
-the defendants, together with the arguments at the bar, and the 
opinions of the court, entirely idle and impertinent. And yet not 
a doubt was expressed, either by the court or the counsel, of the 
sufficiency of the defence, if proved. There could not indeed be 
a stronger impeachment of each of those cases, than is implied in 
this objection. But the point was directly settled by the Supreme 
Court of New-York in Strong v. Tomkins, 8 Johns. Rep. 98, where 
the precise objection was made, and expressly overruled.” 

The first propesition which the judge lays down, viz. that 
any party-to a bill may object that the plaintiff *has‘no title 
to it;’ is certainly incontrovertible ; but we do not consider 
the inference which he draws from it, as so entirely free from 
doubt. That-inference would have been unquestionably cor- 
rect in an action against the endorser, who was a party to the 
usurious transaction.’ But we must still admit that the case 
of Parr and Eliason gives great countenance to the conclusion 
for which the learned judge contends. If the endorser and 
payee in that case could maintain an action of trover against 
his immediate endorsee for the bill of exchange which the en- 
dorsee had taken upon anusurious contract, (and certainly the 
learned Chief Justice of the King’s Bench seems to admit that 
as settled law,) we see not in fact how we are to escape from 
Judge Gould’s conclusion. The defence of the maker is title 
in a third person; and if the endorser in this instance could 
have maintained his action of trover for the promissory note, 
it was certainly a good defence of the maker, that a third 
person was legally entitled to the proceeds of it. But we 
are not prepared to say that the nist prius cases cited by the 
jadge, add at all to the strength of the case of Parr and Elia- 
son. | 

The case of Rich and Topping, 1 Esp. Rep. 176, was 
an action of assumpsit on a bill of exchange, by the plaintiff 
as endorsee against the defendant as acceptor. The bill was 
for 200/. drawn four months after date, by one Thomas Top- 
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ping, in his own favour, on the defendant, Timothy Topping, 
and accepted by him. The defence was, that the plaintiff had 
become possessed of the bill by means of an usurious trans- 
action. Lord Kenyon, at nisi prius, admitted the drawer, 
who had been released by the acceptor, as a witness to prove 
the usury, and he testified that in the discount of the bill the 
plaintiff had given goods at an extravagant valuation in part 
payment. 

From this report of the case it does not distinctly appear 
whether the bill was drawn and accepted in the course of bu- 
siness, and was such an one as the drawer might have main- 
tained an action upon against the acceptor, or whether it was 
amere accommodation bill, drawn and accepted for the sole 
purpose of raising money. If the former was the case, it cer- 
tainly does recognise the doctrine laid down by a majority of 
the court in Lloyd and. Keach, and justify the use made by 
judge Gould of it, But if it was a mere accommodation bill, 
made for the purpose of raising money, and which had no ex- 
istence as an assurance until it passed into the hands of the 
endorsee, the plaintiff, it certainly does not bear them out in 
the application they have given it. 

The same observation is applicable to the case cited of 
Pratt and Willey, 1 Esp. Rep. 40. That was an action by 
the endorsee of a promissory note against the defendant, as 
the maker of it; but from the brief report of it, it only ap- 
pears that the plaintiff, in discounting it, gave in part pay- 
ment a diamond ring, which was insisted on as an usurious 
transaction. But whether it was discounted for the maker or 
for the endorser ; whether it was a note for the purpose of 
raising money, or a business note, does not appear. It is 
therefore no more decisive than the case of Rich and Topping. 

The case of Brard and Ackerman, 5 Esp. Rep. 119, also 
relied on by the judge, does not certainly apply to the case of 
Lloyd and Keach, nor in the least support the doctrine of the 
judge. That was a case of assumpsit on a bill of exchange, 
against the acceptor, and the defence relied on was usury in 
the discount of the bill between the endorser, the plaintiff in 
the action, and the drawer. The drawer was called to prove 
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it, and from the objection taken by Erskine to his testimony, 
namely, “ that his evidence was to destroy the bill on which 
his name appeared,”’ it is rather to be presumed that it was 
the case of an accommodation bill, and therefore net at all 
applicable to the case’or question before us. 

The case of Jonés and Brooke, 4.'Taunton’s Rep. 464, cited 
also by judge Gould, is expressly stated in the report to have 
been an action on a bill of exchange, accepted for the accom- 
modation of the drawer, and by the drawer endorsed to the 
plaintiff, on an usurious consideration. It is therefore distin- 
guishable from the case of Lioyd and Keaeh in point of faet, 
whatever legal effect may be accorded to the distinction. 

The case of Churchill v. Suter, also cited by the judge, we 
have already noticed, as falling within the class of cases to 
which that last cited belongs. 

Finally, the judge has cited the edse of Strong arid Tom- 
kins, 8 Johns. Rep. 98, (76, 2d ed.) as deciding the precise 
point ; and it is singular that a case from that beok should be 
cited as deciding a principle in conformity with the decision 
in Lloyd and Keach, when case after case has been decided 
by the same court and reported in the same feports, in which 
the precise question has been adjudged the other way. The 
case of Strong and Tomkins, was the suit of a deputy sheriff, 
as indorsee of a promissory note, against the makers, In- 
stead of taking a bail bond from A, whom he had arrested, 
he took from him a negotiable note made by B, which A in- 
dorsed in blank to the deputy sheriff, for his sécurity, all of 
which was admitted to be in violation of the 13th section of 
the act (R. L. vol. 1, p. 210,) which prohibits sheriffs from 
taking’ obligations, by colour of their office, other than in the 
form prescribed by the act. The act declares that “no 
sheriff or other officer shall take aty obligation, forany cause 
aforesaid, or by colour of their office, but only to themselves 
and by the name of their office, and upon condition written, 
that the prisoner named therein, shall appear at the day and 
place required in the process ; and if any sheriff or other of- 
ficer take any obligation in other form, by colour oftheir of- 
fice, it shall be void.”’ It is extremely clear that the negotia- 
VOL. II. 3 9 
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ble note in this case, being held to be an obligation within the 
statute, was void in the hands of the deputy sheriff by the 
express words of the statute. And there can be no doubt 
that where any instrument thus taken by a deputy sheriff is 
sued, any party to it may avoid it. The words of the act. 
preclude all doubt upon this point. But the statute of usury 
has not received the same construction in the same court, 


where the indorsee has come into possession of a note or bill 


which was free from usury in its inception, though the in- 
dorsee received it on an usurious consideration. 

We proceed, therefore, to the case of Munn and the Com- 
mission Company, 15 Johns. Rep. 44, where the Supreme 
Court of this state held that the indorsee of a bill might re- 
cover of the acceptors the full amount of it, although he“had 
received the bill at an usurious rate of discount from his im- 
mediate indorser. At the same time the court held that the 
indorsee could only recover of his immediate indorser the 
sum which he actually advanced; and the case of Braman 
and Hess, 13 Johns. 52, is cited as deciding the point. Be- 
fore we proceed to examine the opinion of the court, however, 
we deem it but fair to extract the argument of Spencer, J. 
who delivered it. ‘The space it occupies is certainly not dis- 
proportionate to the importance of the principles which it 
professes to settle. 

The second point in the case was the usury between the 
payee and the indorsee, the plaintiff in the action. On that, 
Spencer, J. delivered the opinion of the court as follows: 

‘¢2, The second point was not free from doubt, and, as has been 
observed, led to the re-argument of the cause. The doubt in the 
minds of some of the judges has been removed by the more pre- 
cise ascertainment of a fact: It was doubted whether O. R. the 
payee of the bill was not a mere dramatis persona ; and whether he 
could, after the acceptance of the bill, have maintained a suit upon 
it. Upon a more careful examination of the case, we see no 
reason to doubt that the bill, whilst in his hands, and before it 
was discounted by the plaintiff, at a higher rate than the legal in- 
terest, was a perfect and available bill, and that when it became 
due he could have maintained an action upon it against either of 
the defendants, or H. R. the drawer.. This appears to the court 


to be the true test in distinguishing between a case where the dis- 
count of a bill, at a higher premium than the legal rate of interest, 
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will render the transaction legal, by considering it the purchase of 
a bill already perfect and avoidable to the party holding it, and 
where it will be illegal as a usurious loan of money. The princi- 
ple is too well settled to be questioned, that a bill free from usury, 
in its concoction, may be sold at a discount, by allowing the pur- 
chaser to pay less for it than it would amount to at the legal rate 
of interest for the time the bill hasto run. The reason is obvious. 
As the bill was free from usury between the immediate parties to it, 
no after transaction with another person can, as respects those 
persons, invalidate it. And I take it to be equally clear, that if a 
bill or note be made for the purpose of raising money upon it, and 
it is discounted at a higher premium than the legal rate of interest, 
and where none of the parties whose names are on it can, as be- 
tween themselves, maintain a suit on the bill when it becomes ma- 
ture, provided it had not been discounted ; that then such discount- 
ing of the bill would be usurious, and the bill would be void. Had 
it appeared that O. R. (the payee,) had no interest in the bill, but 
had merely lent his name for the accommodation of H. R. the court 
could have no hesitation in saying, that the plaintiff’s purchase of 
the bill would have been usurious, and that he could not have re- 
covered upon it ; because, until such purchase the bill would have 
been mere waste paper, and it would have had no existence or been 
available, until the plaintiff acquired his title, and that title being 
contaminated and affecting the bill, would be invalid as against all 
the parties to it. 3 Johns. Cas. 69. 200. ; 2 Johns. Cas. 60. 

‘< It has been said that O. R. (the payee,) for aught that appears, 
was the holder of this bill in his own right, and could have main- 
tained a suit to enforce its payment when it came to maturity, 
against the acceptor and drawer, had it never been discounted by 
the plaintiff: and then it follows, that the drawer and acceptor, by 
the indorsee, have nothing to do with the consideration paid for 
the bill by such indorsee to the drawer. They are bound to pay 
the bill ; but as respects the payee and first indorser, if he be sued 
by his immediate indorsee, it will be competent for him to show the 
real consideration paid ; and if it be less than the face of the bill and 
the legal interest for the time the bill had to run, then he can claim 
to have the difference deducted.” Braman v, Hess. 13 Johns. 


Rep. 52. 


It will be observed, that in delivering the opinion of the 
court, the learned judge has scrupulously abstained from cit- 
ing a single authority, English or American, in support of 
what he calls a ‘‘ principle too well settled to -be questioned.’ 
That principle, with the qualifieation esta-lished by the case 
of Parr and Eliason, or rather, we should say, with the quali- 
fication of another principle equally well settled, is doubtless 
correct. That a bill, free from ysury in its concoction, may 
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be sold ata discount less than the legal rate of interest, with 
out avoiding the bill in the hands of a bona fide holder, is un- 
doubtedly settled law. As Lord Kenyon said, “there is 
nothing in that point,”’ But whether in the hands. of the. in- 
dorsee who ‘purchases such'a bill at an usurious rate of dis- 
count, it is valid against the preceding parties to the bill, is 
the question. So far from the principle being too well set- 
tled'to be questioned, we have seen that in the. case of Lloyd 
and Keach, the very able and learned court who decided it, 
not only did question the prinejple thus broadly laid down by 
Judge Spencer, but decided directly the other way! The 
“(sie volo, sie jwbeo’’ of his honour is thus resisted by a court 
which would not, as we have always understood, suffer by a 
comparison with any other court of law in the United States, 
for the learning and ability of its judges. The strength of 
argument and not the weight of authority, eee. must 
therefore decide between the tio tribunals. 

As to the case of Braman and Hess, which the judge cites 
as a ease in point upon the usurious sale of a note, in an ac- 
tion between indorser and indorsee, we have no idea of min- 
eing the matter in regard to it. If that case is Jaw, it:over- 
turns not only the doctrine laid down by Lord Kenyon in the 
ease of Parr and Eliason, but the express provision of the sta- 
tute of usury itself, That case if considered asa case decided 
upon the defence of usury, is clearly not law. The case of 
Parr and Eliason certainly recognises it as a point too clear te 
be doubted, that such a contract between the indorser and 
indorsee, though the bill was free from usury in its concee- 
tion, would be usurious. And upon the good sense of the 
thing, we should be extremely puzzled to find a specious: ar- 
gument to evade, not the spirit only, but the very plain and 
explicit letter of the statute. 

In fine, we should have been very glad if we could have 
found a handsome pretext for treating the ease of Braman 
and Hess, not.as a case decided under the statute of usury, but 
as a-case decided on the ground of inquiring into the cansi- 
deration between the parties to a contract, where the defence 
of usury wasaot resorted to. Considered in that point of light, 
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it isa plain case. Considered in the other, as it is cited by 
Judge Spencer, we know'of no such principle, nor have we 
been able to find a single case in any book of reports that af- 
fords it the least shadow of support, 

But the other point decided in the case of Munn vw. The 
Commission Company, viz, that the acceptor of a bill, or the 
maker of a promissory note, cannot avail himself of the usury 
between the holder and his immediate indorser as a defence, 
is not se free from doubt and difficulty. Though we are not 
precisely satisfied with that brief and peremptory logic upon 
which the learned judge Gould rested the contrary doctrine, 
we humbly apprehend that to be the true rule of law on this 
subject, And in coming to this conclusion we are mainly in- 
fluenced by the case of Parr v. Eliason. In that case, ‘the 
reader will perceive that Lord Kenyon never once intimates 
a doubt that, if the action had been against the indorsee who 
received the bill upon an usurious contract, the plaintiff would 
have been entitled to recover. His whole -reasoning takes 
that for granted, and is directed solely to the protection of an 
innocent holder, for a bona fide consideration, without notice. 
His lordship says, ‘<the construction which has been put upon 
the statute has gone far enough in saying that a bill usurious 
in its original formation, shall be avoided even in the hands 
ef an innocent indersee without notice. Here the bill was 
fair. and legal in its concoction, and therefore no advantage 
ean be taken ef what happened afterwards against bona fide 
holders.”? That advantage might be taken of it against the 
party to the usurious transfer, is necessarily implied. But ta- 
ken hy whom? By the indorser who was affected by it? or 
by the drawer and acceptor also? This is a question which 
the case decides only by inference. . 

The argument, therefore, drawn from the. case of Parr wv. 
Ehiason is simply this :—If the payee, who was plaintiff in that 
suit, could recover the bill of exchange in an action of trover 
against his immediate indorsee, who had taken the bill on an 
usurious contract between them, does it not follow as a neces- 
sary consequence that the drawer and acceptor might have set 
up this title in the payee, in a suit against either of them by 
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such indorsee?.. If the bill itself is not rendered void, ad énz~ 
tzo, it is void in the hands of a holder who takes it by an il- 
legal transaction, and.who comes to demand of a third person, 
party to the contract, though not to the usury; the money which 
he is only bound to pay to his payee, or those who legally re- 


- “present him. And, in fact, the same principles of construction 


which have avoided a note made for the purpose of raising 
money only, which has been originally discounted at an usuri- 
ous rate of interest, apply with great force to the case of a note 
good in its inception, but indorsed by the payee to an indorsee 
at ari usurious discount. Though the maker of the note is not 
affected by the usury in that case, yet he may avail himself of 
it as a defence against such indorsee. And though it may be 
said that this is because the note is void in its inception, yet 
we apprehend that is dependent on a further principle ; name- 
ly, that in the case of a mere accommodation note, the note is 
void not only against the parties to the usury, but even against 
innocent holders without notice. But as between the parties 
to the usury, or as between the usurious holder and any pre- 
vious party to the bill, the statute making void the contract by 
which the note is transferred, subjects the holder to the strict 
legal consequences of his own acts. 

If it were permitted us to argue this question hartlite, upon 
the policy of the different constructions which the statute of 
usury has received m this particular in the case of Lloyd ». 
Keach, and the case of Munn v. The Commission Company, 
we might urge that the former is infinitely more consonant to 
the spirit of the statute, and adapted to the great object of the 
legislature, the suppression of usury. But we can hardly con- 
sider this as a legitimate topic of argument. Whether the ob- 
ject of the statute may be best accomplished by one construc- 
tion or the other, is not the business of a court of law to exa- 
mine. They are not to do by construction what the legisla- 
ture may have left undone by provision. They are to con- 
strue the laws as they find them, by settled rules and princi- 
ples; and though we should be as loth to see the sky fall as 
any other, yet must we hold them strictly to the old maxim— 
“6 fiat justitia, ruat celum.” 
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As to the policy of the statute of usury itself, we may here- 
after take occasion to present our views on that much vexed 
question. In the mean time, we cannot help commending to 
the attention of those who take an interest in that discussion, 
the following observations of Chancellor Kent, on that topic. 
They are the results of great experience, of eminent ability, 
and profound meditation, The opinion of such a man is not 
to be lightly rejected, for the theories of Jeremy Bentham and 
his ad mirers. 

In the case of Thompson v..Berry, 3 Johns. Ch. Rep. 395, 
the policy and utility of the statutes against usury are thus ad- 
verted to by the Chancellor :— 


‘« The statute limiting interest is the established law of the land, 
and it is the duty of the court to support it. Usury vitiates every 
transaction ; and even a bona fide holder of the tainted instrument 
cannot protect himself. The court has nothing to do with the the- 
ories that are now afloat, condemning all legal limitations of inte- 
rest: The policy of the law rests with the legislature, not with 
the courts of justice. But I am not prepared to allow that the wise 
statesmen and profound jurists, of every preceding age, have on 
this point been the abettors of a stupid and barbarous system. 
Laws against usury have uniformly prevailed in all enlightened and 
commercial nations, ancient and modern, and this fact weighs hea- 
vily against an untried theory. I should doubt whether there be 
any just analogy between the interest of money and the price of ar- 
ticles of commerce, which is left to regulate itself. The loan of 
money creates the interesting relation of debtor and creditor, which 
has, in all ages of the world, produced fearful consequences ; and 
to preserve the laws of justice in that relation, has hitherto requir- 
ed the utmost sagacity on the part of the government, and the 
greatest wisdom and firmness in the administration of justice. I 
should apprehend dangerous effects upon the public morals, if cre- 
ditors were left at liberty to demand what rate of interest they 
please, without being under any admonition from human Jaws. I 
consider the statute against usury to be a check to hard hearted 
avarice, and a protection thrown around the necessitous. ‘ Nothing 
is clearer to my mind,’ said that very able lawyer and statesman, 
Lord Ch. Redesdale, ‘ than that in a commercial country the statute 
of usury ought to be strictly enforced.’ ” 


And in the case of Dunham and Gould, in the Court of Er- 
rors, 16 Johns. Rep. 367, the same judge, after an elaborate 
historical sketch of the laws against usury, in different ages 
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and countries, makes the following eloquent peroration to his 
argument in that cause :— 


‘*I trust that theoretic reformers have not yet attained, on this 
subject, any decided victory over public opinion, Mr. Bentham 
contends that we ought not so much as to wish ‘ to see the spirit of 
projects in any degree repressed.’ It may be so; but I hope I 
may be permitted to wish that the first experiments of his projects 
may not be made within these walls. The statute of usury is con- 
stantly interposing its warning voice between the creditor and the 
debtor, even in their most secret and dangerous negotiations, and 
teaches a lesson of moderation to the one, and offers its protecting 
arm tothe other. 1am not willing to withdraw sucha sentinel. I 
have been called to witness, in the course of my official life, too 
manly victims to the weakness and to the inflamed passions of men. 
All sudden and extreme reforms are unwise. We ought not to 
stretch or to amputate in order to make our institutions fit exactly 
to any theory. It is better to follow the course of Providence, and 
suffer our general system of laws, like our habits, to accommodate 
itself slowly to our necessities, and to vary only with the gradual 
and almost imperceptible progress of time and experiencé.”’ 


An Essay on the Doctrine of Contracts: being an Inquiry 
how Contracts are affected in Law and Morals, by Con- 
cealment, Error, or Inadequate Price. By Gulian C. 
Verplanck. New-York, G. & C. Carvill. pp. 234. 


Ir is not our intention, in reviewing this book, to under- 
take an elaborate and systematic examination of the whole 
volume; for to do entire justice to the several subjects of 
which the author treats, would require more time and room 
than we can at present well spare. But we feel ourselves 
bound to put our readers on their guard by a few cursory and 
detached remarks against certain prominent, and, as he hrs 
dressed them up, rather plausible opinions, which he appears 
tous to have advanced a great deal too hastily, and which we 
think are calculated to do much mischief, by creating 
groundless discontent with the law, and needlessly unsettling 
the minds of men in regard to the administration of justice. 
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We do not pretend to question the right of criticising judi- 
cial decisions, which in common with ourselves, Mr. Ver- 
planck has claimed and exercised in the treatise before us. 
We think, however, that every man who undertakes that 
task, ought to go about it with great care, and should pro- 
ceed on very sure grounds. Hé is in general bound to exa- 
mine his subject thoroughly, and to weigh, long and well, 
what he is about to say, before he ventures to condemn those 
measures of justice, which the courts, composed of learned, . 
able, and upright men, are daily meting out to the public, with 
the most scrupulous anxiety to do right; and it is his duty to 
be especially on his guard, as to all those cases in which judges 
do nothing more than follow established precedents, which 
the wisdom and experience of many successive generations 
have repeatedly sanctioned upon grave and solemn consider- 
ation. , 

There are individual decisions, it is true, about which a 
professional man may express doubts, or may even say that 
he does not agree to them, without having gone into a full 
and careful examination of their merits; yet in fairness, such 
expressions of doubt and dissent, ought always to be accom- 
panied with an acknowledgment of this important omission. 
But as to rules which are well known to be settled law, and 
which the whole profession have long acquiesced in, we must 
beg leave to protest against all attacks on them, until the as- . 
sailant has bestowed upon the subject the most strict attention, 
and applied to it all the skill and learning, and all the wis- 
dom, intelligence, and experience, he possesses. If he pos- 
sesses none of these qualifications, and indeed if he does not 
possess them all in some respectable degree, or has not had 
some very fair opportunity, and taken no little pains to ac- 
quire them, we are not willing to concede him the privilege 
in question on any terms. Public discontent with existing 
institutions, and particularly with the administration of jus- 
tice, is in itself a source of great and numerous evils ; and as 
individuals of nervous temperaments often make themselves 
really sick and miserable from the mere imagination of 
disease, so the affairs of a nation which is actually do- 
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ing well, and is in truth prosperous, flourishing, and happy, 
are sometimes made to go positively wrong, by the exertions 
of weak and wicked, or hasty and inconsiderate men, in ex- 
citing causeless dissatisfaction: and to carry the illustration 
still further, as the heedless suggestions and tampering of 
quacks have been frequently: known to ruin the soundest con- 
stitutions, so the body politic may be reduced from a state of 
vigorous health to a most dangerous and deplorable condition, 
by listening to‘the rash prognostics of ill advised and unskil- 
ful meddlers in public concerns. 

We do not mean exactly to aceuse Mr. Verplanck of ig- 
norance and unskilfulness. We have understood that he is a 
lawyer by profession; and though, as we have been told, he 
does not practise, yet it is very likely that he may have some 
shallow spirit of judgment in many things that relate to the 
jurisprudence of the country. We have already said, in- 
deed, that we do not deny his pretensions to express his 
opinions on subjects of this nature: but what we complain 
of, and we are truly sorry for it, is, that a man who possesses 
his pretensions, should set an example of fault-finding in mat- 
ters of so much interest, delicacy, and importance, as those 
which Mr. Verplanck has undertaken to discuss, without 
giving himself ample time to examine them, as we feel as- 
sured he has not done in this instance—without -being first 
satisfied in the clearest manner, not only that the doctrines 
apainst which he contends, are beyond all question errone- 
ous, but that their operation in the administration of justice, 
is practically and extensively tnjurious—that they are in fact 
productive of greater evils than any which can flow from 
that diminution of popular respeet for the law and its consti- 
tutional oracles, which books like his cannot fail we think, 
in some measure to occasion. Setting aside the mischief that 
is likely to arise directly from this cause, the influence of Mr. 
Verplanek’s name, (for we believe he is pretty well known 
and held in very general estimation in his native state, as a 
man of good sense and good intentions, and indeed of very 
fair talents and acquirements,) together with the influence of 
his present official statton, may perhaps tempt others to fol- 
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low him in the difficult and dangerous path he has attempted 
to explore, with’ much less consideration than he has himself 
exercised, rash as he has been: with less knowledge and less 
ability to do good, and less inclination: perhaps with a posi- 
tive design to do mischief, or, at any rate, a total carelessness 
of consequences. 

As to his style and manner of treating his subject, he part- 
ly acknowledges in his preface that he wrote in great haste, 
and the reason he assigns in substance is, that being about to 
depart from home to take his seat in congress, he hurried him- 
self in: composing this essay, and urged it through the press, 
that it might be completed and published before he went away 5 
and with this view even began printing it before he had done 
writing. We do not see, however, in the approach of a pe- 
riod of absence, and the prospect of being engaged in pub- 
lic duties, any sufficient réason for such extraordinary des- 
patch. He assures us that his opinions were formed with 
much deliberation ; and from this we have a right to infer, 
. that he had entertained them for a considerable time before 
he began to write. Ifso, why did he not begin sooner? And 
if from indolence and procrastination, or because he had not 
made up his mind to enlighten the world by publishing his 
favourite dectrines until so late a period that he had not time 
enough to go deliberately through with his task before the 
commencement of the session of Congress, why did he not 
put it off, until his return from Washington? The public had 
never, that we know of, required him to write an essay on 
the subject of this book, nor fixed a time for its publication ; 
and in justice to them as well as to the subject itself, if for 
any reason good or bad, he thought that he had not leisure to 
treat it properly, he ought to have postponed the work to a 
more convenient season. : 

Mr. Verplanck tells us in his preface, that from this hurry, 
so entirely needless, as we consider it, “ have arisen some, 
perhaps many, inaccuracies of style and reference, though 
none, it is hoped, at all essential to the reasoning or the 
sense :”’ and he adds, that ‘‘ from the same cause the argu- 
ment is often less clearly stated and fully developed, than 
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might have been done, had greater leisure permitted a more 
deliberate revision.”’ As to mere inaccuracies of style, these 
are matters about which we are not disposed to be rigid, and 
we do not complain of them: but we think that the author, 
in his haste, is sometimes a little obscure, and clogs his 
meaning with an unnecessary load of words. The fault of 
obscurity, however, is more particularly chargeable upon his 
method, or rather his total neglect of it throughout the 
whole essay, than on any defect of his style: and by this 
want of arrangement, Mr. Verplanck has imposed a very 
unreasonable task upon the patience and industry of his read- 
ers,—to say nothing of his reviewers. 

It is really hard to discover what is the exact proposition, 
or series of propositions, he has aimed at establishing; or 
whether, indeed, he has distinctly sought to establish any 
thing at all. Wecan see, however, without much difficulty, 
that he has a great dislike of the common law, anda very de- 
cided preference of the civil law; and we must tell him plainly, 
that as far as this goes, he will always find in us most deter- 
mined and irreconcilable enemies to his opinions. He ap- 
pears to take every opportunity to speak of the common law 
in terms of unmerited reproach and disrespect ; but without 
specifically pointing out what it is that has inspired him with 
this aversion ; and when he affects to point it out, he lays to 
the charge of the common law faults which are not to be 
found in it. 

It is true he quarrels with the common law rule of “‘ caveat 
emptor ;”’ and his book contains a good deal of vague com- 
plaint and grumbling against some other parts of the system. 
But we assure our readers he has not shown any gross or 
glaring defects in it, nor any considerable number of defects, 
great or small. He has not proved, as many passages of his 
book either in substance assert or plainly imply, that the ge- 
neral temper and spirit of the common law are hostile to the 
interests of society ; that it is unfit to afford, and does not af- 
ford, a reasonable measure of protection to property ; or that 
we might expect a better and happier state of things under 
some other system of jurisprudence. But this he ought to 
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have done before he ventured to attack the common law |in 
general ;—before he could entitle himself to treat it with ab- 
solute contempt, which he frequently does in the volume 
before us. | } | 

The common law is the law of the state in which he was 
born: with scarcely a solitary exception, it isthe basis of all 
jurisprudence, throughout the land in which he lives: it has 
been, under God, and next to the bounty of Providence, the 
chief source of all the blessings that are enjoyed—of all the 
happiness and prosperity that exist, throughout this wide 
spread and flourishing country : and to the common law—to 
its free spirit, and its genial influence on human industry, is 
the principal nation of modern times indebted for all her im- 
mense wealth and power—for the happiness of millions of 
subjects,—and the whole world, for all that is freest and best, 
greatest and most glorious in civil government. And yet 
this system Mr. Verplanck has taken the liberty to reprobate 
and condemn, at almost every turn of his subject. And what 
are his grounds? Simply that some of its minor rules are 
founded, as he thinks, in erroneous principles, and are occa- 
sionally productive of harsh results, in the administration of 
justice. ; 

We do not hesitate to say that this is rash and inconside- 
rate, even if the author’s doctrines concerning the rules in 
question are right, which, however, wedeny. It is calcula- 
ted to do infinitely more harm, than Mr. Verplanck, we fear, 
will ever be able to do good, either by bringing about a re- 
form of the particular errors he has attempted to point out, 
or by any other means. 

He has not ventured, in direct terms, to recommend an 
abandonment of the common law, and the adoption of the ci- 
vil law in its place, and may therefore perhaps deny the charge 
of having attacked the common law as a system. But we 
insist that his frequent disrespectful mention of it, is in effeet 
such an attack. We assert that it is the general tendency of 
his book, or is at any rate one of its general tendencies, to ren- 
render the common law odious ; to represent it in the light of 
an arbitrary, oppressive, uncertain and capricious code, which 
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the courts and lawyers adhere to from habit, and the love of 
difficulty and mystification, and from a slavish veneration for 
the precedents of barbarous and ignorant times. It may be 
that he has not deliberately intended all this; that in his 
haste to send this essay into the world before he left New- 
York to take his seat in the national: legislature, he has said 
many things which he would not have said had he taken more 
time. But though this may palliate, it does by ne means 
wholly excuse his offence. It is for this very haste that we 
blame him. Noman has a right to talk in the way that Mr. 
Verplanck has done, without due considération ; and we can 
assure this gentleman that he mistakes, if he thinks, as it 
seems from his preface he does, that he is rendering his coun- 
try service by writing at random on this important subject ; 
by hasty and unweighed expressions of disrespect of a sys- 
tem, which, with all its defects, experience lias shown, and 
we think its enemies must acknowledge, if they will take the 
trouble to reflect, and will abide by this infallible test of the 
good and evil qualities of all human institutions, to be on the 
whole the best by which mankind have ever been governed. 

To show that we do not charge these things upon Mr. Ver- 
planck without reason, we shall now proceed to make a few 
extracts, which we think may serve for a fairexample of the 
tone-and spirit of his book as relates to the common law. 

_ Speaking of the law of bills of exchange, and promissory 
notes, page 169, he says :— 

‘¢ But if a little of the artificial reasoning and technical subtleties 
of the common law doctrine of real estate, had been at an early pe- 
riod introduced into this branch of the law-merchant,—and it would 
have needed nothing but a little ingenuity, and the sanction of one 
or two venerable names to have done it,—the negotiation of a bill 
of exchange would have become as mysterious and ter hnical an af- 
fair as a deed of trusts and settlements ; no unprofessional man 
could have told what his precise engagements and responsibilities 
were ; while courts, in innumerable instances, would cease to ad- 
minister justice, and would afford protection to fraud. 

‘¢ No matter how certain and precise the law may be, if in its in- 
tention it be a capricious and useless departure from the rule which 
unaided common sense would prescribe to an intelligent individual ; 


or if in aiming at a reasonable and justifiable ultimate object, it 
uses, as the means, regulations abhorrent to the usages.or even to 
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the prejudices of the people, or unnecessarily formal, technical, 
and remote from the reason of common life, then the law never be- 
comes known to those whose affairs it regulates. 

‘¢ The crafty and knavish do know it, and they use it for their own 
ends. The simple and the ignorant are injured, and can find no re~ 
. dress. The contrast between technical sense and common sense 
beeomes harassing and perplexing to all. There is one rule of ho- 
nesty with our baker and butcher, and another in the stock ex- 
change, the horse-market, and the courts. The law loses public 
confidence, and its ministers their just title to respect. The courts 
of justice are crowded and oppressed with a mass of litigation, from 
questions which in a simpler jurisprudence would never have ari- 
sen. Fraud often triumphs over honesty ; but the better sense 
and the better feeling of mankind cannot always be perverted, and 
in hard and extreme cases, judges sometimes, and juries oftener, 
will bend or break the law to their own irresistible notions of equity. 
Thus finally vanishes that very certainty, which is so boldly lauded 
as an adequate substitute for justice.”’ 


In the first clause of this extract, the common law is ex- 
pressly mentioned, and is charged with “ artificial reasonings 
and technical subtleties,’ and in the other two clauses, we 
think it evident, considering the subject and the context, that 
Mr. Verplanck alludes to it. | 

Now if, in the first clause; he intended to assert, that by 
the common law rules, concerning real estate, as now ac- 
knowledged and applied by the courts, either in the state of 
New-York, where we are writing, or in England, plain sense 
and justice are habitually or even frequently sacrificed to ar- 
tificial “ reasonings and technical subtleties”—that in draw- 
ing up “deeds of trusts and settlements” according to the 
principles of the common law, they are rendered unreaso n- 
ably prolix and intricate, and difficult.to be understood, and 
that any or all the business which grows out of these matters, 
is in its own nature eapable of being transacted with the same 
facility and expedition, as the negotiation of bills of exchange, 
and promissory notes—we deny it flatly: and if these ideas, 
or some of them, were not intended to be conveyed, or 
something very like them was not meant, we do not compre- 
hend the drift of the passage. 

It is calculated to leave this impression on the mind, and 
we have very little doubt has left it on the minds of many of 
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Mr. Verplanck’s readers. That there is something “ tech- 
nical and artificial’? in some of the forms of the common law, 
in relation to real estate, we admit; and we should be glad to 
know what: system of law was ever without its technical 
forms. But we will not admit that the common law forms, 
either in relation to real estate or to any thing else, are in ge- 
neral more technical and artificial, or more difficult to be 
understood or applied, than the forms of the civillaw. The 
forms‘ of real actions may perhaps be an exception to this re- 
mark; and eyen these are seldom the source of much per- 
plexity, because they are nowrarely used. In modern times 
there has been very little occasion for them, and of late they 
have not been much studied. Hence it happens, that when 
lawyers set about bringing real actions, they are generally a 
good deal puzzled, and sometimes perplex the courts, with 
questions of form. But if real actions were as frequent as they 
were in ancient times, or as personal actions are now, we have 
very little doubt that they would be easily learned ; that courts 
and lawyers would understand them as well, and apply them 
with as much facility as personal actions, and make them as 
much the means of doing substantial justice. ‘The chief part 
of the forms of real actions have reference to a rational end : 
for a real action is a proceeding in vem, in which the judgment 
or sentence of the court, we take it, is binding upon the whole 
world, and the’ principal forms and sources of difficulty and 
embarrassment with which they are attended, were meant and 
contrived, and are in fact calculated, to give all the world no- 
tice, as far as is reasonably practicabie, of the pendency of the 
suit, to the end that all persons who have any claims to the 
property in dispute, besides the parties litigant, may come for- 
ward and assert their titles, before the: matter is finally deter- 
mined. If real actions were again to become frequent, and it 
should appear that from a change of times and manners, these 
forms had become seriously inconvenient in practice, or that 
the end for which they were designed might be better attained 
by some other means, as by giving public notice in the news- 
papers, for example, it might be worth while to revise and 
correct them, and in place of some of them, to substitute some- 
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thing else. But as things actually stand, real actions being so 
rarely brought, the inconvenience arising from these forms is 
practically nothing, and is not in fact a subject of complaint. 

Considering real actions in the point of view above stated, 
viz. as a mode of giving notice to all the world of the penden- 
cy of a suit of which the result is to be binding on all the 
world, we do not know but that they might be revived with 
some advantage: for neither the modern action of éjectment, 
nor any other form of action, in relation to real estate, that we 
now remember to have’ever heard or read of, possesses the 
same wholesome tendency to put an end to litigation. And 
though the mode in which the notice is given may appear ra- 
ther clumsy and ineffectual in this printing, and publishing, 
and reading age—this age of cheap and rapid travelling—of 
steam-boats and stage coaches, and canals and turnpike roads, 
and railways—when those convenient vehicles of intelligence, 
the newspapers and the mails, afford so many facilities for the 
quick and wide circulation of men’s wants and intentions— 
yet after all, itis perhaps about as good a method as any that 
can be contrived; for even mails and newspapers do not al- 
ways inform us of every thing which it materially concerns 
us to know. Many a man, for instance, notwithstanding re- 
peated advertisements in newspapers, has had his lands sold 
for taxes which he was able and willing to pay if he had been 
aware that they were charged against him, or has lost an ho- 
nest debt by an insolvent’s discharge, which he might have 
opposed and prevented, if he had known that his debtor was 
advertising for the benefit of the act. oe 

As to deeds of trusts and settlements, the subjects to which 
they relate are in their own nature intricate and obscure, and 
always must and will be so, under any rational system of law. 
These instruments are generally framed with a view to va- 
rious and complex contingencies in the lives and affairs of 
men; and to provide for these in a few words, and in terms 
perspicuous and intelligible to those who are not possessed of 
professional knowledge and skill, who are not learned in the 
law, is no very easy task, nor can it be made so by any modi- 
fication of the law. Nothing but an absolute prohibition of 
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such provisions will remove or materially diminish their in- 
tricaey and obscurity. Let any man who thoroughly compre- 
hends the law of contingent remainders and executory devi- 
ses, and who has been in the habit of framing deeds and wills 
in reference to it, say whether the various limitations of a 
contingent remainder, or an executory devise, are merely tech- 
nical and artificial, or are the inevitable result of the complexi- 
ty of the subject, and the imperfections of language. And 
what are we to do then? Are we to expunge these titles from 
our law-books? Must there be no contingent, or executory 
limitations, in wills and settlements, and deeds of trust ? And 
how does Mr. Verplanck think the community would relish 
the proposal, if it were gravely made to them, of taking away 
from men the power which they now possess of securing 
their posterity, when industry or the bounty of Providence 
has given them the means, for a reasonable period of time and 
ina reasonable measure, against the shocks of fortune or the 
effects of their own heedless folly and extrayagance?. The 
desire to do this is natural and laudable, and men must and will 
do it; and the practice’must be at the same time subject to 
some restrictions which unavoidably give rise to complex 
rules, and create a necessity for long and intricate papers. 
These papers, it is true, from the ignorance and unskilfulness 
of the draftsman, or his cupidity, or over-scrupulous care, are 
sometimes, and perhaps frequently, spun out to a needless 
length, and uselessly loaded with words; but thig 3 is not the 


fault of the law. 
That a man, who has devoted so much time to literature 


and the fine arts as Mr. Verplanck has done, (for we have al- 
ways understood him to be a good deal of a scholar and con- 
noisseur,) should feel no great relish for the writings of Lord 
Coke, or the works of Mr. Fearne or Mr. Cruise, is not sur- 
prising: nor is it‘any matter of astonishment that he should 
seein the simplicity of the law merchant, in relation to bills of 
exchange and promissory notes, something more attractive to 
his fancy than in the close, dry subject of contingent remain- 
ders, and executory devises. But that he does not like this 
branch of the law, is no reason why he should disparage it— 
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is no excuse for alluding to it in terms of disgust and con- 
tempt. The studies to which he has been chiefly in the habit 
of applying himself, we have no doubt tend much to elevate 
the mind, refine the imagination, and soften and improve the 
manners, and beyond all question they add greatly to the ele- 
gancies and enjoyments of life: but we do not believe that 
they improve the intellect, that they strengthen the reasoning 
powers, or clear the head. They do not make men better 
judges, either of what is or of what ought to be law. 

We say, therefore, let their votaries and admirers confine 
themselves to their own favourite pursuits, or if, by way of va- 
riety, or because they happen to have siudied law in their 
youth, they think proper now and then to make an excursion 
into the severer regions of jurisprudence, let them be content 
with reading the books, which other people have written, in- 
stead of undertaking to write books for other people to read. 
Law is a subject in which they are not, and cannot be, suffi- 
ciently at home to write about it ; and though, when we find 
them attempting it, if they are lawyers by profession, as well 
as men of literature, and connoisseurs, we shall not exactly 
say to them that they are meddling with that in which they 
have no right to interfere, yet we shall have no mercy on their 
errors. Let them not undertake to find fault, unless they 
have good reason; for, they may depend upon it, we shall not 
allow them to do it unmolested. We assure them they will 
not escape without harsh reproof; no-more than we should es- 
cape it from them if we should unluckily take it into our heads 
to write a book on architecture or the Italian Opera, or to cri- 
ticise and condemn the works of Raphael or Michael Angelo, 
or Peter Paul Rubens. With our want of skill and expe- 
rience we might perhaps contemplate the works of those great 
masters with the most complete indifference, and our untaught 
and unpractised ears might prefer the simple melody and the 
touching pathos of a Scottish ballad, or the inspiring liveliness 
of a cotillion or a reel, to the most elaborate and intricate com- 
positions of Handel, or Mozart, or Winter, or Buthoven, or Ros- 
sini—to all the choruses and cantatas, and oratorios and over- 
tures, and bravuras and battle pieces, of the whole German and 
Italian schools. 
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But Mr. Verplanck would no doubt think this very absurd. 
He would exclaim against it as absolute ignorance and barba- 
rism, and would feel no small astonishment. that, with such 
ideas of music and painting, we should venture to express any 
opinion at all on those subjects. Yet we insist that it would 
not be more preposterous in us, than it isin any man to de- 
nounce the common law, who thinks that the law merchant, 
concerning bills of exchange’ and promissory notes, is more 
wisely contrived and better adapted to its end, and more de- 
serving of commendation, than the law of contingent remain- 
ders and executory devises, merely because it is more simple: 
or who imagines it to be the fault of the law that a “deed of 
trusts and settlements” is not as short and intelligible as a bill 
of exchange or a promissory note. 

In the remaining clauses of the above extract, the common 
law, though not directly named, is, we think, clearly aimed 
at. Itis accused of a‘‘ capricious and useless departure from 
the rules which unaided common sense would prescribe to an 
intelligent individual ;”” of adopting “ regulations abhorrent to 
the usages and prejudices of society,”’ and of being unnecessa- 
rily formal, technical, and remote from the reason of common 
life.” “ The crafty and the knavish,” we are told, “do know 
the law, and they use it to their own ends; the simple and the 
ignorant are injured, and can find no redress.”?? Why does Mr. 
Verplanck draw this picture, and present to our imaginations 
all the evils he has here described, unless he meant to charge 
them upon some actual system? From his manifest general 
preference of the civil law, and his numerous encomiums 
upon it, he cannot allude to that ; it follows then that the allu- 
sion must be to the common law, and that he meant to charge 
upon itthe unhappy state of things he has pointed out. But 
that what he has said is true of the common law, more 
than of the civil law, we positively deny, and we appeal to 

the experience of the world. | 

‘‘ The crafty and the knavish”’ have always, in all countries, 
and under all systems of Jaw, availed themselves of superior 
knowledge, skill, and sagacity, to cheat and defraud those who 
are less knowing and less wary; and by such means too, that 
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in many cases, the law can neither punish the guilty nor give. 
redress to the injured, without, on the whole, doing more 
harm than good. This is the combined and inevitable result 
of the depravity of mankind, and: the imperfections of all hu- 
man institutions; and it is perfect folly to.expect that things 
will ever be made in this respect substantially better than they 
are under the common law. It is a waste of time to talk of it. 

“Fraud,” says he, “ often triumphs over honesty.” Does 
he mean to assert that it is the tendency of the common law 
to encourage, and that it does actually encourage fraud? Who 
are the sufferers by so much dishonesty ? and why are they 
not loud and clamorous in their complaints ? 

If Mr. Verplanck had shown by a statement of. actual oc- 
currences, well known or well authenticated, that the com- 
mon law is productive -of real distress—that it is extensively’ 
injurious to the interests: of trade, and occasions numerous and 
serious embarrassments in the: business of common life, we 
should have been willing to listen to this declamation. But 

as we know, and as every man knows, who has taken the 
trouble to observe what is going on around him, that this is 
not the case, we have no patience with his complaints. 
Again we appeal to experience ; and in what part of the world, 
we would ask, does mercantile integrity stand highest? Is it 
in the countries of the civil law—in France, or Spain, or Italy? 
or yet in Germany or Holland? or in our own country and 
in England? We are not fond of indulging in national reflec- 
tions ; for there are living among us honest and virtuous men 
of all countries, whose feelings they may chance to wound ; 
yet we find ourselves constrained :to remark, and Mr. Ver- 
planck and the whole school to which he belongs must ac- 
knowledge it, that in all that elevates and ennobles the mer- 
cantile character, the merchants of the continent of Europe, 
and especially those of the three first named countries, bear no 
comparison with those of the United States and England. 

But to go on with our extracts, 


‘¢ Every unnecessary deviation in law from what is just in mo- 
rals, is unjust. Yet such is the force of early prejudice, that great 
jarists, who have been able and eloquent in inculcating the natural 
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supremacy of equity and reason over positive rules and irrational 
customs, and who while they have evinced a profound knowledge 
of the philosophy of jurisprudence, have been most skilful in its 
practical application, have conceded that legal systems, without bet- 
ter foundation than precedent and accident, may be as useful as any, 
though less pleasing to the student, and less beautiful in the 
scholar’s eye.”’ 

Systems of law then, it would seem, according to Mr. Ver- 
planck, must not rest for any part of their foundation on “ ac- 
cident’? or “ precedent,”’ and they must be so contrived as to 
be “pleasing to the student, and beautiful in the eye of the 
scholar.’? What, then! are laws made to be admired? And 
are legislators and judges to consider, in framing systems and 
laying down rules, whether they are likely to be contemplated 
with pleasure by philosophers? We would not give a fiddle- 
stick more or less for a body of law, because it recommends 
itself by its “ beauty ;” because it is ‘* pleasing to the student,” 
and gratifies “‘ the eye of the scholar.”” We value law for its 
practical utility, and for this we look to its effects; to the ac- 
tual condition of things under it, and not to the speculations of 
scholars. 

As for the effect of accident or precedent in giving rise to 
systems of law, we are indebted to these causes for some of 
the best features of our jurisprudence and modes of legisla- 
tion; those which Mr. Verplanck himself will acknowledge 
to be such. The trial by jury, it is well known, took its rise 
among a rude and barbarous people at a remote period of an- 
tiquity—so far baek that its origin cannot be distinctly traced ; 
and the division of the English Parliament into the two 
houses of Lords and Commons, was probably owing to the ac- 
cidental circumstance that one room was not large enough to 
contain the whole assembly. Upon this model has every le- 
gislature been formed throughout these United States ; and so 
essential to liberty is this division of legislative power now 
considered, that no man thinks of forming a free constitution 
without it. And yet what philosopher would have ever con- 
trived it, or would have ever invented the trial by jury, or the 
writ of habeas corpus? These institutions have done more for 
mankind, and are of more value to the world, than all the 
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learning of the whole race of philosophers, since the days of 
Pythagoras. They are worth all the pandects and institutes, 
digests and codes, that ever were heard of. The Greeks and 
Romans, with all their parade about freedom, knew nothing of 
these institutions, and therefore were never free. , Liberty 
was but a name among them, and all their contrivances to se- 
eure it, were mere fooleries in comparison with the several in- 
ventioris we have named. We would ask Mr. Verplanck to 
think of these facts before he ventures to sneer at those parfs 
of the common law which have taken their rise in accident or 
precedent. It has pleased Almighty God, for the purposes of 
his own inscrutable Providence, to confer on mankind ina 
multitude of instances, through the medium of accident, the 
most valuable blessings they enjoy. We are indebted toac- 
cident for the chief part of those inventions and improve- 
ments in the arts, which have multiplied and increased the 
comforts of modern life, beyond all calculation; and why 
should we be ashamed of owing to it the best parts of our ju- 
risprudence ? 

But to continue :— | 

‘If law,” says Sir William Jones, “be a science, and deserves 
that sublime name, it must be founded in principle, and claim an 
exalted rank in the empire of reason. But if it be merely an un- 
connected series of decisions, its use may remain though its dignity 
be lessened.’’* | 

** The first position is worthy of the noble spirit and sound intel- 
lect of this wise and high-principled lawyer. But if the law of any 
nation: be ‘‘ merely an unconnected series of decisions,” its use does 
not, and cannot remain. It ceases to be the remedy of the injured, 


and the shield of the weak. To the ignorant it becomes a snare, 
but a weapon to the wrongdoer.” : 


If the author meant by this passage to intimate that the 
common law is “ an unconnected series of decisions,’’, nothing 
can be more untrue; and if he did not, we see no immediate 
application which his remarks have to the subject. | 

Again :— 

“Lord Mansfield has termed Socrates ‘‘ the great lawyer of an- 
tiquity ; since,” said he, ‘‘ the principles of all Jaw are founded in 


* Sir W. Jones. Taw of Bailment. 
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philosophy.”* “The philosophy which Socrates taught, and where 
Mansfield sought for the principles of jurisprudence, was that.of 
common sense and moral reason. Nor can the law fulfil its true 
uses, if it rests upon any other basis. Place it upon any other 
foundation, and what is it? A system whose language, reasons, 
and distinctions, are totally dark and mysterious to all but those 
whose daily business it is to study them,—very imperfectly com- 
prehended by the most of these ; natural and beautiful to none but 
a few antiquarian rabbis. All its doctrines, axioms, maxims, and 
adages, become malleable to the caprice of the bench. They are 
flexible in the hand of the judge upon whom public opinion is no 
check, and whose reasoning is unintelligible to all but the bar. 

‘‘ Meanwhile, the honest man is every moment entrapped from 
presuming that the rules of right and wrong are also the rules of 
justice in the courts. Worse than this, the law which should be 
the guardian of morals, becomes the teacher of dishonesty. The 
careless, the ignorant, all on whom pure religion or high honour 
have little hold, are suffered every hour to imbibe from the lessons 
of the law the spirit of low, evasive, dishonourable, and dishonest 
dealing.” . | 

Now if this is not meant for invective against the common 
law, we do not comprehend it; and if it is, then we un- 
derstand Mr. Verplanck to say that the reasons of the common 
law “are totally dark and mysterious to all but those whose 
daily business it is to study them ; very imperfectly compre- 
hended by the most of these ; natural and beautiful to none 
but a few antiquarian rabbis ;’’ and that “its spirit is low, 
evasive, dishonest, and dishonourable.”” If hedid really mean 
to say this, we pronounce it an entire misrepresentation; and 
if he did not, we cannot imagine why he has made these re- 
marks. | 

We shall cite one more passage, and we think we shall then 
have fully made out the charge we have preferred against Mr. 
Verplanck, of hostility to the common law. 

‘‘ In passing from the domain of Westminister Hall into the terri- 
tory of the *‘ Written Law,” we breathe a new atmosphere, and 


walk in aclearer light :— 


‘‘ Largior hic campos xther, et lumine vestit 
‘¢ Purpureo, E 








* It is a phrase used by Lord Mansfield in his Eugoly upon Lord Hardwicke, 
contained in an answer to the address of the members of Lincoln’s Inn, upon 
his promotion to the bench. I know of no short prose composition in our lan- 
guage, so exquisite for the irregular melody of its pure and idiomatic English. 
It has the higher merit of eulogizing a great man, anda rival in fame, with 
the reverent admiration of kindred genius.—.Vote by Mr. Verplanck. 
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_ Here, principles are fixed, definitions settled, and the deductions 
drawn and applied to particular examples, with an exact and inge- 
nious logic.’’* . bs 

Unfavourable comparisons of the common law with the ci- 
vil law, either expressed or implied, seem to afford Mr. Ver- 
planck a particular pleasure. They occur so frequently in his 
book, that he appears to have aimed at exciting an aversion to 
the common law in the minds of the community, and we as- 
sert that his essay is caleulated to have that effect. 

We therefore condemn, without hesitation, its design and 
its tendency, and feel ourselves bound to warn the public 
against the author’s opinions. We do not deny that the com- 
mon law has its defects ; but convinced, as we are, that not- 
withstanding these, it has produced a far greater amount .of 
happiness than has ever been brought about by any other sys- 
tem, which the wit of man has yet devised, we think that all 
attempts to diminish popular respect for it, are likely to be 
productive of great mischief, and consider it our duty to resist 
them. 

As to the rhapsody. in the passage last quoted about “ breath- 
ing a new atmosphere, and walking in a clearer light,” in the 
territory of the “Written Law,’’ like many others in his 
book it may serve to display the author’s learning, but does . 
not much exalt our opinion of his judgment, nor even of his 
taste. And with respect to the ‘fixed principles,”’ “settled 
definitions,”? and ‘‘exact and ingenious logic” of the civil 
law, which he commends so highly, they are things of no 
value, independently of their real use in the administration of 
justice. Show us the system of jurisprudence that has done 
the most good, and we will point out the best. 

In the very same paragraph he is constrained to admit, that 
the civilians have not been able to reduce their theories to 
practice, and we all know that to be thecase. They havenot 
succeeded in applying their ‘‘ high and pure morality” to the 
actual business of life. 

* Pays du droit ecrit,”’ is the technical name of French jurisprudence for 


those countries governed by the Roman Law, or by Codes drawn from thence. 
—Note by Mr. Verplanck. 
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In page 96 we have the following remarks :-— 


‘‘The doctrines of the civilians bear the impression of a high 
and pure morality. Yet in theory they are,—I am sensible of 
seeming presumptuous in saying so,—radically erroneous; and 
their policy is without question inapplicable to the real state of the 
multifarious concerns, and varied interests of modern civilized life. 
Tomy mind, one ofthe strongest proofs of this that can be desired 
will be found in the fact of the numerous deviations which the civil 
lawyers have made from their own broad and imposing theory. 

‘* It affords a singular commentary upon the whole, that after in- 
culcating the most exalted rules of disinterestedness, the Digest it- 
self preserves the opinion of a great Roman jurist, who qualifies its 
higher morality, by adding that ‘‘ the law of nature itself, allows 
men to cheat a little, in buying and selling.”” In pretio emtionis et 
venditionis naturaliter licere contrahentibus se circumvenire.’’* 

‘* This strange concession to human frailty could only have been 
made from the necessity of softening the impracticable rigour of the 
law so as to adapt it to the nature and wants of mankind. Itisa 
strong proof of what, to an observer of human nature, needs no 
proof, that every attempt to enforce an overstrained and ascetic 
morality, overshoots its mark, and the ultimate result is a secret 
laxity of principle, and sometimes an open licentiousness of prac- 
tice. 


Now the common law does not'try these experiments, and 
therein the superior wisdom of its founders is apparent. They 
were men of business, and they had too much good sense and 
experience to think of governing mankind by the dreamy 
plans of philosophers. They never troubled their heads with 
abstract reasonings about morality and justice. They knew 
that a very large proportion of the common concerns of life, 
must be left to men’s own notions on these subjects—that there 
might be such a thing as endeavouring to regulate these 
matters with too much precision, and they saw that the at- 
tempt would defeat itself’ They saw that as long 4s pro- 
perty is tolerably secure from violence, and from those gross 
and palpable frauds which cannot give rise to much doubt or 
difficulty either in law or conscience, thé main end of civil go- 
vernment as far as respects property, is answered. They knew 
that when this object is effected, the law has done all that can 
reasonably be expected of it—that. the measure of protection 


* Pomponius in the Digest LV. 4--16-~—4, 
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thus afforded is a sufficient stimulus to industry, and an ample 
guarantee of national prosperity, and that to look for more 
is visionary. Their success has shown that they were right, 
and has fully demonstrated the superiority of plain sense over 
all the boasted ingenuity and “logic,” and the ‘* sublime 
theories” of the civilians, which Mr. Verplanck, and the school 
he belongs to, pretend to admire somuch. We say pretend, 
because we do not give the junto to whom we allude—that 
set of men who are forever worrying us with their tiresome 
letters to one another in the’ newspapers, and their long dull 
articles in magazines, about the civil law and codification—full 
credit for sincerity. We set down a good deal of what they 
say, to the score of coxcombry and affectation. We think 
that their unpatriotic preference of the civil law, may fairly 
be imputed, in part at least, if not entirely, to that kind of 
foppery, which is sometimes seen in men who have been 
abroad, and who, on their return, pretend to despise the man- 
ners, dress, and language of their countrymen, and to assume 
those of the countries they have visited. And as travelling 
improves a man of genuine sense and information ; softens and 
refines his manners, and enlightens his mind; so we do not de- 
ny that the study of foreign jurisprudence, and particularly of 
the civil law,may be a great advantage to a common lawyer. 
It will furnish him with many new and valuable notions, and 
will liberalize and expand his views; but if he is a man of 
sober sense and sound judgment, it will not teach him to de- 
spise the common law. It will have that effect only on weak 
and unsteady minds—on the minds of those men who are a 
good deal open to all sorts of impressions, and whose opinions 
are always taking their colour from the conversation of the 
last man they have talked with, or the last book they have 
read. 

It is time however to dismiss these general observations, 
and proceed to give our readers a more detailed :account of 
Mr. Verplanck’s doctrines. 

~The most prominent position he has taken in this essay is, 
that the civil law rule of implied warranties in the contract of 
sale, is preferable to the common law rule of caveat emptor. 
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By the civil law, as our readers are doubtless aware, the 
seller is always considered, unless he makes an express decla- 
yation to the contrary, as warranting that the thing which he 
sells is free from all material defects, and substantially corres- 
ponds with all material representations which he makes con- 
cerning it to the buyer at the time of the sale. If it turns out 
that his commodity is defective, or that his representations 
were false, he is responsible, although he knew nothing of the 
defect, and his representations were made in perfect sincerity 
‘and good faith, under a full belief that they were true. But 
by the common law he is not answerable unless he expressly 
warrants the commodity, or is guilty of fraud, either by the 
use of artifice to conceal defects of which he is aware, or by 
omitting to disclose them, or by direct and wilful misrepre- 
sentation. | 

Against this rule Mr. Verplanck has a great deal to say, and 
he has discussed it without the least regard to method. This 
want of arrangement renders a systematic and complete refu- 
tation of his arguments no very easy or agreeable task. He 
has mixed up his observations on the subject with so many 
other things, and has scattered them so completely through 
his book from beginning to end, alternately quitting the topic 
and returning to it some twenty times in the course of about 
200 pages, that to answer specifically every thing he has ad- 
vanced would require an essay very nearly as long as his own. 
For this we have neither time, nor room, nor inclination ; and 
shall, therefore, confine ourselves to a few pages of rather ge- 
neral remarks, which, however, we hope will be sufficient to 
convince our readers that this gentleman is entirely wrong. 

The objections which he makes to the rule of caveat emptor, 
appear to be reducible to these three heads, viz :— 

1. That it does not accord with natural equity. 

2. That it tends to encourage fraud. 

3. That it is not consistent with certain other rules of the 
common law upon analogous subjects. 

As to the first of these reasons we maintain that the question 
is not a question of equity, but of strict right and of policy. 

The rule of caveat emptor affords to every man complete 
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protection against fraud. If the seller knows of any defect 
in his commodity, and conceals or does not disclose it, he is lia- 
ble; and he is liable if he wilfully and knowingly misrepre- 
sents it. He is liable if he is guilty of any fraud; and the con- 
cealment of any material defect, or the omission to disclose it, 
is a fraud, and so is a wilful misrepresentation. : 

As regards the bare omission to disclose defects where there 
is no positive concealment, Mr. Verplanek doubts, or affects to 
doubt, for we can hardly believe him to be sincere, whether 
this is law. ' In pages 32 and 33 he expresses himself thus : 


‘¢But whether or no the vendor is bound by the common law to 
communicate those latent defects which are not accessible to the 
buyer, and which he coyld not by any attention whatever have dis- 
covered, is, | think, by no means so clear. I am aware thatthe 
common opinion is, that the vendor is so bound. This is stated 
by Fonblanque as well as by some elementary writers far inferior 
to him in value and reputation ; and it is countenanced by several 
Nisi Prius cases, and many slight obiter dicta of judges.* _ 

‘«¢ But some of the cases cited in support of this rule, are of po- 
sitive concealment, not of naked silence; others again have been 
overruled, or doubted after argument ;{ and the language of the old 
books, and of the most eminent common law. judges of Mngland, in 
settling other points relating to express or implied warranty, seems 
decidedly to exclude this distinction, and to agree with Blackstone, 
who says—‘*With regard to the goodness of the wares, the vendee 
is not bound to answer, unless he expressly warrants them, or un- 
less he knew them to be otherwise, and hath used any art to dis- 
cuise them, or, unless they turn out to be different from what he 
represented them to the buyer.’’{ | 

‘¢ Above all, while the law in such a variety of cases adheres to 
the doctrine of Caveat Emptor, and constantly refuses to admit in- 


* As in England before Lord Kenyon, at Nisi Prius. Peake, 115, and in 
Pennsylvania, by Judge Yates. 3 Yates, 862. 

+t As that before Kenyon, (Peake 115,) by Ch. J. Ellenborough, in 3 
Campbell, 154, approved by the Court of Common Pleas, in 4 Taunton, 779, 
The leading American cases cited to this point, in our books, are of false affir- - 
mation, or artifice, not silence,.and do not apply ; or rather prove the contrary. 
Where the plaintiff had bought at auction some boxes of raisins, which were 
found to contain rubbish, it appeared that the raisins had been repacked, and 
at auction were so arranged that the boxes full of good raisins should be on top, 
the bad: boxes beneath.—Hoffman, Recorder, charged the jury, that if they 
believed the arrangement was designed to conceal the true state of the under 
boxes, and to impose on purchasers, they should find for the plaintiff, which 
was done. This is sound law, and good authority; but not for the point for 
which the American editor of Espinasse cites it. 

$2 Bl Comm. 451. This passage has been repeatedly cited at length. in 
the American courts, as containing the accurate rule of warranties. See, for 
instance, Defreeze 7. Tramper, 1 Johns. Rep. 275. 
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adequacy of compensation as a ground of relief against a perfected 
sale, I can find no express adjudication upon solemn argument, in 
the English law courts, by which the bare suppression of intrinsic 
circumstances affecting price is nade an exception to this favourite 
and general policy. 

‘‘] am, therefore, inclined to believe that the present doctrine 
has been silently introduced from its apparent fairness and con- 
scientiousness, in the same way as that of implied warranties was 
some fifty years ago, and that like that, when the question is dis- 
tinctly brought up, if it should be before a court, anxious to pre- 
serve the authority and uniformity of the common law, and desirous 
stare super antiguas vias, it will be decidedly rejected. 

‘If so, the law as to the suppression of intrinsic and of extrinsic 
circumstances, will coincide; and it is not easy to say why they 
should differ. If the more modern be the victorious doctrine, 
there will then bea direct contradiction of decisions in two very 
similar classes of cases. 

‘‘ But, at any rate, it must be remembered, that practically the 
difference is comparatively small; since the burden of proof of the 
Scienter, (or knowledge of defects,) rests upon the plaintiff, and the 
cases must be rare where the man who thought fit to take the ad- 
vantage itself, could not, without the help of trick or of perjury, 
ease himself against the Tisk of such knowledge being proved upon 

im.’ 


Now, although there are some few loose dicta in the reports 
which countenance the notion that the seller is not bound toa 
positive disclosure of defects ; that it is sufficient if he makes 
use of no artifice to conceal them or induce the purchaser to 
buy, yet in practice we believe he is always held liable for 
mere naked silence, according to the doctrine of the greater 
part of the elementary writers. Nothing can be more fami- 
liar than the application of this principle to disputes concerning 
the defects ofhorses. Ifa man sells a horse, knowing him to 
be secretly unsound, and does not make that circumstance 
known to the buyer, he is responsible unless he expressly 
stipulates to the contrary. 

The case in Peake, to which Mr. Gerplantk: refers, arose 
upon the sale of a ship; and though she was sold ‘ with all 
faults,’? Lord Kenyon held the seller responsible for secret 
defects of which he was aware, and omitted to make mention. 
The case in 3 Campb. 154. arose upon a similar transaction, 
and was precisely similar in all it circumstances, and Lord 
Ellenborough held that the words ** with all faults,” amounted 
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to a stipulation that the seller should not be responsible for 
any thing; that they were meant and were calculated to put 
the buyer on his guard, and were equivalent to an express 
agreement. But from the tenour of his lordship’s remarks, we 
think it exceedingly clear that if there had been no such sti- 
pulation he would have held the seller liable. We therefore 
see nothing in these cases to warrant Mr. Verplanck’s doubts. 

As for the passage in Blackstone, the whole sense of it de- 
pends on the word ‘and,’ which, in the above extract, is 
printed in italics. Ifthe author had used the word ‘¢ or” in 
the place of *‘ and” the sense of the passage. would have per- 
fectly corresponded with the law as we have laid it down, and 
as it is laid down by Mr. Fonblanque and the other elementary 
writers. In the haste of composition, these words are fre- 
quently used for each other, and it is very common in the 
construetion of statutes, and of deeds and wills, to read *‘ and”’ 
for ‘¢ or’?-and ‘ or’? for ** and.”? We do not know why we 
may not take the same liberty with this passage ; and whether 
we may or not, we think that a remark so loosely thrown out, 
as this evidently appears to be, even by a writer of Black- 
stone’s reputation, is a very slender ground for doubts upon a 
point in itself so clear. : 

But Mr. Verplanck observes that, ‘‘ practically the differ- 
ence is comparatively small, since the burden of proof of the 
seienter rests upon the plaintiff,’ which he thinks is a serious 
difficulty, because men may guard themselves ‘* without the 
aid of trick or perjury against the risk of such knowledge being 
proved” upon them. Now we should have been very much 
obliged to Mr. Verplanck if he had shown how this is to be 
done, or had stated cases in which it had been done. If he 
had turned his attention closely to the subject, we rather think 
he would not have found it quite so easy to escape detection in 
these matters, as in this loose random way of talking he has led 
himself to imagine. But this way of treating the subject will 
not do with us; we are not to be deceived by a mere flourish 

of Mr. Verplanck’s rhetoric. 

The fact is, as we clearly discern, that Mr. Verplanck felt 
himself, in this part of his essay, severely pressed by the scru- 
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pulous honesty of the common law rule, which he had under- 
taken to show ‘“‘ was low, evasive, and dishonourable ;”’ and to 
relieve himself from the pressure, he resorts in the first place 
to the disingenuous expedient of laying hold of a slight pretext 
to misrepresent the rule and cast doubts upon it, and then 
drawing off all at once from this half earnest, half sham attack, 
endeavours to cover his retreat by a flimsy remark. 

For our own part we see no. greater difficulty in proving 
fraud in this case than in proving most other frauds. Direct 
and positive proof is not required. It is enough to lay before 
the jury a reasonable ground to believe that the seller had the 
knowledge in question; and that such was the case may be 
inferred in some instances from the nature of the defect itself; 
in others from the fact that he had been a long time the own- 
er of the commodity when he sold it; or, while he owned it, 
had frequent opportunities of becoming acquainted with its 
qualities and condition. The presumption that he -was ac- 
quainted with them, arising from circumstances which cannot 
but appear, is not unfrequently decisive against him, and in 
numerous cases so strong that the law will call upon him to 
repel it; will oblige him to show positively -by facts which 
leave no doubt on the mind that he was not. This must de- 
pend much on the circumstances of each case ; and in practice 
we know that, generally speaking, there is little or no diffi- 
culty on this head. It is almost always one way or the other 
a pretty clear point. 

But to return to our position ; we insist that the common law 
rule affords men full protection against fraud, and this we con- 
tend is all the protection they havea right to ask. Society 
was ‘not formed, and laws were not made, to secure them 
against the effects of their own want of care and foresight, and 
they have no right to require it. ‘The common law rule puts 
it.in the power of the buyer to secure himself either by ex- 
amining the commodity or by requiring a warranty. To-ex- 
amine'it may not always be easy; but to require a warranty 
is the simplest thing in the world. It is a most.obvious pre- 
caution. If the seller will not warrant, then the buyer may 
exercise his discretion in deciding whether he will dispense 
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with the commodity or take it without a warranty, or go 
and look for some other seller who will warrant. To buy a 
thing without a warranty and without examining it,—without 
any precaution whatever,—is gross carelessness; it is very 
unlike a man of business ; and when a man has. been guilty of 
such an indiscretion, we do not see any thing unreasonable in 
leaving him to suffer the consequences. On the contrary, we 
think it highly unreasonable that he should call for relief 
upon the courts of justice, who have so many more meritori- 
ous cases constantly coming before them, which demand all 
their time and attention. Civil institutions, as far as the se- 
curity of property is their objéct, were not devised to protect 
us from those things, against which individuals can protect 
themselves; but to defend us from fraud and violence: No man 
can, by any care or vigilance, secure his property at all times 
from the secrecy and dexterity of thieves, or the cunning and 
adroitness of counterfeiters and swindlers. Neither is the 
strength of his own arm sufficient to defend him against the 
attacks of house-breakers and highway robbers. From these 
and other similar depredations we are to be protected only by 
combining together ; by forming ourselves into communities 
and enacting laws for our mutual safety —by executive magis- 
trates, legislative assemblies, and courts of justice ; and in short, 
by all the complicated machinery of civil government: This 
degree of protection, therefore, is all that the law in general 
aims at; and any man who enjoys protection so far, ought in 
reason to be contented : he ought not to expect any thing more; 
and if he calls upon the law to go further, he requires too 
much. As to the rest, he ought to be willing to exert his 
own faculties, and do what he can for his own defence. ' If 
he will not, we say let him suffer for his indolence and folly. 

And not only have men no right to demand any greater 
measure of protection than this, but we insist further, that no 
greater measure of protection is necessary. Fromour know- 
ledge of human nature, there is little reason to doubt that men 
will generally be vigilant enough in taking care of their 
property as far as they are competent to doit ; and wherever 
common prudence and discretion are sufficient to secure them, 

VOL. II. 13 
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there is io danger in leaving them to themsélvés. © Experi: 
ence has in facet abundantly proved that this is thé case. In- 
terest is a strong principle of action, and, for the most part; 
keéps us sufficiently off our guard against bad bargains: and 
if from carelessness, we now and then happen to make one; 
the inconvenience is light and transient to ourselves, and the 
injury done to the community is absolutely nothing. The in- 
terference of the law, therefore, in such matters is, generally 
speaking, néedless ; itis even worse ; it is positively injurious: 
since, to protect men from fraud and violence, aid settle all 
the disputes that arise on these and other inevitable grounds 
of contention—to provide for all the other and more important 
exigencies of sociéty, and take care of other interests which 
cannot be neglected, is as much as legislation and the admini« 
stration of justice can well do. The regulations which all thesé 
things require, and the business which they give rise to, will 
always furnish plenty of employment to courts and legislative 
bodies, who, if they attempt more, by laying down rules and 
framing systems calculated to guard men against ‘the consé- 
quences of their own folly and imprudence, and relieve them 
from losses which*they have brought upon themselves, will 
introduce confusion and uncertainty into the law—will open 
the door to strife and controversy, and load themselves with 
a weight of business which they cannot despatch. The ‘trou: 
ble, vexation, expense, and delay arising from these causés, 
are infinitely greater evils thah the inconvenience of the few 
insignificant losses which, in the absence of such regulations, 
will now and then happen to individuals from the want of due 
care. 

This is the reasoning of the common law; and this spirit 
pervades the whole of its jurisprudence, which ever looks at 
what is necessary and what is reasonably practicable, rather than 
at what is desirable, and does not pretend to speculative per- 
fection. The common law is an enemy to minute and nume- 
rous regulations and their unfailing offspring, loose ‘and unsa- 
tisfactory distinctions. This spirit is analogous to that which 
is beginning to prevail in commerce, and which is leading 
England, in spite of prejudice and inveterate usage, to discard 
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her cumbrous and intricate system of bounties, and protecting 
duties, and restrictions. Trade is found to flourish best, when 
it is left to itself as much as can well be done without obvious 
and unquestionable injury. Some few general regulations are 
necessary; but there is such a thing as having too many of 
them. - They may become so numerous as to do more hurt 
than good. And as it is in general safe to rely for the prospe- 
rity of commerce on individual industry and enterprise, so 
there is ordinarily no danger, as long as property is tolera- 
bly secure against those depredations from which its holders 
cannot protect it by their own strength and vigilance, in leay- 
ing each man to protect himself against all those minor losses, 
from which individual prudence and discretion are adequate 
to defend him. Any regulations which aim at more than this, 
will serve only, in the long run, to occasion perplexities in bu- 
siness, and embarrass the administration of justice. 

These principles of the common law are certainly not with- 
out their exceptions. Thus we have our laws regulating the 
interest of money, to protect men under circumstances of 
strong temptation that amount almost to a moral constraint, 
against their own weakness and the rapacity of usurers; and 
courts of equity, in some extraordinary cases, interfere to set 
aside hard and unconscionable bargains, on the ground of:ii- 
adequacy of consideration and unfair advantage. 
some other exceptions of a like nature in our jurisprudence; 
but the principle is on the whole quite uniform as a generat 
rule. It is a sound and wise principle, and we take it ta be 
the foundation ofthe rule ofcaveatemptor. The policy of thot 
rule has been often and well considered by very learned and 
able men—by men of much sounder judgments, and clearer and. 
cooler heads, we believe, than Mr. Verplanck, and of mypch’ 
greater sagacity andexperience. They have decided again and: 
again, upon the most mature deliberation, and after weighfay. 
the rule against that of the civil law, with all possible care,- 


that it is on the whole the better and wiser rule of the two— 


that the rule of the civil law is too loose and unsatisfactory. 
Experience has shown that they are right ; for the commercial 
part of the community, whom it most affects, do not suffer any 


There.ara ° 
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practical inconvenience from it, that we have ever heard or 
observed, and do not complain; while the rule is simple, cer- 
tain, and easy of application to the common business of life, as 
well as in the administration of justice. 

As to the rule of the civil law on the other hand, though we 
cannot pretend to speak from experience, yet it appears to us, 
from the terms in which it is stated in the books, to be so 
vague and indefinite, that in practice it must be attended with 
innumerable difficulties. It is thus laid down by Domat in 
his Civil Law, vol. 1, p. 80, 81. 


‘¢ By redhibition is meant the’ dissolution of the sale, because of 
some fault or defect in the thing sold, which is such that it is suff- 
cient to oblige the seller to take back the thing, and to annul the 
sale. 


‘‘ The seller is obliged to declare to the buyer the defects of the 
thing sold, which are known to him. And if he has not done if, 
either the sale shall be annulled, or the price diminished, accord- 
ing to the quality of the defects; and the seller shall be bound to 
make good the damages of the buyer, by the rules which follow : 

‘Since it is not possible to restrain all the perfidious dealings of 
sellers, and that the inconveniences would be too great to dissolve, 
or call in question sales, for all manner of defects in the things sold ; 
we consider therefore only those defects, which render the things 
altegether unfit for the use for which they are bought and sold, or 
which diminish that use in such a manner, or render it so inconve- 
nient, that if they had been known to the buyer, he would have 
euher not bought them at all, or at least not given so great a price 
far them. Thus, for example, a beam that is rotten is unfit for the 
se, for which it is designed. Thus a broken-winded horse does 
less service, and it is too troublesome to make use of him. And 
these defects are sufficient to dissolve a sale. But ifa horse is only 
‘dulkin answering the spur, this defect will make no manner of 
change. And in general it depends upon the custom of the place, 
.if there is any such touching this matter; or on the prudence of the 
Kidge, to discern by the quality of the defects, whether the sale 
‘ought to be dissolved, or the price lessened, or whether any regard 

-at'all ought to be had to the defect. 


:,¢ % In the same case, where the defects of the thing sold were un- 
*tnown tothe seller, he should be bound not only to take back the 


“thing, or to abate the price ; but likewise to indemnify the buyer, 


as to the charges the sale has put him to; such as expenses for 
carriages, the duties for entry, or others of the like nature.” 


To a mind accustomed to the closeness and precision’ of 
the common law, and accustomed to mark the eyils that arise 
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in the administration of justice and in the common business of 
life, from the want of these qualities in legal rules, all this, as 
the English courts have well expressed it, is “loose and un- 
satisfactory’’ in a degree that is really painful. | 
As far as this passage relates to the avoidance of sales for 
defects known to the seller, it is well enough, except that it is 
a very roundabout way of stating what the common law, and 
indeed common sense, tells us in a few plain words, viz. that 
_ fraud absolutely vitiates the contract of sale, and renders it null 
and void, as it does all other contracts, and that the conceal- 
ment of a material fact, or the omission todisclose it, isa fraud. 
~ Where there is fraud, there is no difficulty in the application 
of either rule. But when there is no fraud, and the case stands 
upon the nature and degree of the defect or difference of quali- 
ty complained of by the buyer, the civil law rule is full of em- 
barrassment and perplexity. Every thing must then depend on 
the prudence of the judge; and this is the sum and substance 
of the rule. When fraud forms an ingredient in the case, the 
judge has a guide for his prudence, for fraud isa thing which he 
cannot well mistake ; but take away that ingredient, though 
there may be some plain cases, yet a very large proportion of 
the questions that arise, will require a very nice and careful 
discrimination—will require a great variety of matters to be 
most accurately and deliberately weighed. Each case is left 
to depend very much on its own circumstances, and the rule 
is in effect no rule at all. It submits every thing to discretion, 
and to the will of the judge. Thesmallest difference between 
the buyer and the seller may give rise toa controversy. It is 
impossible to foresee with any certainty what the judge will 
think of the case; the buyer, if he is dissatisfied with his bar- 
gain, may have some hope of setting aside the sale for the 
slightest defect, and may think it worth his while to try the 
experiment. Whoknows what impression the ingenuity and 
eloquence of counsel may make upon the mind of the judge? 
The buyer, instead of asking what the law is, needs only to in- 
quire, ‘‘ Who is the judge ? What sort of a man is he? What 
are his temper, habits, and feelings? What is it worth to me 
to get rid of my bad bargain? What will it cost me to try the 
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experiment? and bow much can I afford to lose??? This state 
of the law may: be liked very well by Frenchmen and Spa- 
niards, but we do not think it would be much relished by 
Englishmen and, Americans. Their notions of justice are a 
little too strict for it, and we believe we hazard nothing in say- 
ing, that it would not do in this country. At any rate, before 
Mr. Verplanck and his brother-admirers of the civil law, can 
call upon us to adopt this rule, they ought to show that in prac- 
tice it is attended with none of the inconveniences we have 
pointed out. Let them lay before usa series of adjudged 
cases decided in the civil law courts—a few odd volumes, if 
they please, of civil law reports—that we may see for our- 
selves how they try and decide causes, and get on under this 
rule. We would give more for a little of this sort. of informa- 
tion, than for the whole “Discussions du Code,” and all the 
speculations of ‘* Pomponius,”’ and “ Florentinus,”’ and * all 
the rules and reasonings of Caius” and “ Papiman,”? and *¢ Ul- 
pian,” and “ Paul,” and “Tribonian ;”’—in short, for all that 
has ever been said or sung upon the subject in all the books of 
the civil law, from the promulgation of the XII Tables down 
to this day. 7 

Until they give us something of this kind, we must beg 
leave to withhold our approbation of their loose, slack-twisted 
rule, and to believe that these civil law gentlemen find it in 
practice a good deal troublesome—that they are brought by it 
to harsh and unjust results, quite asoften as we are-by the rule 
of the common law, and indeed much oftener. 

There is one more objection to the rule which Mr. Ver- 
planck and his clan do not seem to have thought of, viz. that it 
does not accord with the genius of the common law, because 
it is not adapted to the trial by jury. It is the policy of the 
common law to separate the law and the facts—referring the 
former to the court,.and leaving it to the jury to decide upon 
the latter. This rule mingles the facts and the law in such a 
way, that the whole matter, in a court of common law, would 
have to go to the jury. The common law version of the rule 
would be, “it is to be left to the prudence of the jury to de- 
cide,’? whether the defect complained of is a sufficient ground 
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fof Fescinding thé sale. And who would be willing to submit 
to this? For our own part, though we like juries very well as 
long as they are confined to facts, and think that, for the trial 
of facts, che trial by jury, as well in civil as in criminal cases, 
is the best mode that was ever devised, yet we had rather not 
be delivered into their hands upon a question of law. Facts 
and. law, it is true, will sometimes get so blended together that 
we cannot separate them, and are obliged to let the jury pass 
upon the whole case. This inconvenience we are willing to 
_ put up with, even in that excellent institution, only when we 
cannot help it; and we have no idea of voluntarily imposing 
it upon ourselves. 

Uncertain as lawsuits on this subject must, as we think, ne- 
céssarily be in the civil law, under this rule, the engrafting of 
the rule upon the system of jury trial, would make them still 
more uncertain in the common law. They would be regu- 
lated by chatice entirely. If we introduce this rule then, what 
shall we do? Shall we abandon the trial by j jury in civil cases, 
or shall we modify it, or erect special tribunals for the trial of 
this class of cases? We dare say that Mr. Verplanck and his 
fellow reformers would be glad enough to see us adopt either 
of these plans; and so they would, no doubt, assist us to abolish 
the common law altogether, and build up a system upon the 
Pandects and the Institutes, and the Code Napoleon. But we 
hope ‘that the minds of our countrymen are not yet quite 
ripe for their wild experiments, and trust in God they never 
will be. 

We believe, however, we have oot enough to vindicate the 
common law rule on the score of strict right and of policy, and 
to expose the impolicy of its opposite, the rule of the civil 
law. We shall therefore proceed next to show that the com- 
ton law rule is the more equitable of the two. 

The civil law assumes as a fact, that the seller always 
means to warrant his commodity, though nothing is said on 
that subject. Now we contend that this is not a natural and 
probable assumption. We insist .that the law has no right to 
assume any such thing. The law has no right to assume any 
thing that is not morally certain, except when the assumption 
is founded on policy ; and with respect to this rule we have 
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already disposed of this head of the argument. An assump- 
tion or presumption of law, made on the ground of equity 
alone, ought to have a moral certainty.of being true. It 
ought to be a presumption that no reasonable man will deny, 
or even doubt. And wherea man has sold a commodity, 
supposing it to be sound, without an express warranty, and 
it turns out to be defective or. damaged, who can say “ there 
is no doubt that he meant to warrant it—this is plain upon 
the face of the transaction—there is a moral certainty of it,” 
—or, ‘‘the presumption is irresistible ?’’ there is no man 
who will not admit that it is at least doubtful whether, if the 
seller had been expressly required to warrant, he might not 
have refused. There is no absurdity or improbability in sup- 
posing that he might. The inference of the civil law, there- 
fore, that in all contracts. of sale there is an intention to war- 
rant, is not sustained by facts. It is altogether artificial and 
arbitrary, and can be defended only on the score of policy— 
on that very ground upon which we flatter ourselves we have 
shown it to be wholly indefensible. We therefore retort upon 
Mr. Verplanck the charge of ‘* harshness,”’ of ‘¢ artificial rea- 
soning,” and ‘‘ technical subtlety,’ and ‘‘ cold policy,” 
which he has made against the rule of the common law. 
We say it is his rule, and not ours, to which all these hard 
names must be applied. 

If it can be said on the one hand, that where the seller does 
not mean to warrant, he ought to explain his intentions, it 
may be urged with equal reason on the other, that when the 
buyer expects a warranty, he ought to require it expressly. 
Perhaps the seller may not be willing to give it; he may 
prefer making an abatement of the price, or taking his chance 
of meeting with a purchaser who will buy the commodity 
without a warranty. This is an option to which every man 
has a right, and the rule of the civil law is calculated to de- 
prive him of it; since to rescind the sale, and place the seller 
exactly in stutu quo, is not always practicable; when it can 
be done, he may in the mean time have lost an opportunity 
of selling the commodity without a warranty—and when it 
cannot, he must make the buyer good in damages which may 
he assessed by the court or jury, at a good deal more than 
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any abatement which he would have been willing to make, or — 
the purchaser would have required, if the subject of warranty 
had been moved between them. Thus the law fixes its own price 
upon the commodity—it interferes with the right of the seller 
to sell without warranty—it forces upon him a bargain which 
he never made—and subjects him to a responsibility, which 
for any thing that the law knows, he did not mean to incur. 
He has a right to say, ‘‘ non hee in feedera veni—you are 
making me do that to which I never agreed.’”’ It is true he 
may avoid all this by an express stipulation that he will not 
be liable—by offering to sell his commodity “ with all faults.”’ 
But why should he be bound to take this precaution for the 
benefit of the purchaser, any more than the purchaser should 
be bound, for his own benefit, to take the precaution of de- 
manding a warranty? In justice and reason every man ought 
to be required to look himself to that which concerns him, 
and has no right to expect that other men will put him on his 
guard—will take care of his interests when he neglects them 
himself. 

To lay the duty of precaution wholly on the side of the sel- 
ler, may moreover, subject him to great inconvenience and 
positive loss.’'He must either warrant every thing he sells, or 
he must say expressly, that he sells it ‘‘ with all its faults ;7’ 
that is, if he does not like to warrant what he perhaps knows 
nothing about, he must be always talking to people about the 
faults of his commodities, when, for any thing that he knows, 
they have no faults; and thus is laid under the necessity either 
of taking all hazards, whether he will or not, or of using lan- 
guage to his customers which will lead them to suspect some- 
thing wrong in the soundest commodities, and perhaps drive 
them away from his shop. It is really too much to expect 
that men will talk thus disparagingly of their own goods, when 
they believe them to be sound. And yet by the rule of the 
civil law they must do it, or they must warrant every thing. 
But have not men a right to sell without warranty? Nobody 
will deny that they have. ‘The rule of the civil law, how- 
ever, practically deprives them of that right, and its opera- 
tion we say, therefore, is unjust. 

VOL. II. ee 











106 VERPLANCK ON CONTRACTS. 


It isquite enough that the seller is required to be cautious 
in his representations, and to say nothing about his commo- 
dities but. what. he believes; and, even supposing that if, he 
does not. mean to warrant, he ought to say so, it must still be 
admitted, that the purchaser, if, he expects a warranty, ought 
in candour to declare that expectation to the seller, The fault 
of neglectin g these precautions, considering the matter in the 
most favourable point of view for the purchaser, is mutual; and 
where a loss happens to one party through the fault of both, 
there is no equity in interposing to shift it from his shoulders 
to those of the other, Itis one of those cases of equal and 
conflicting equities, with which the law wisely refuses to med- 
dle. But rightly considered, the balance of equities is in fa- 
vour of the seller ; because he may have lost an opportunity 
of selling the commodity to some one else—because he never 
agreed to be responsible—and because sellers, as above ob- 
served, may reasonably be silent as to the faults of commo- 
dities which they do not know have any faults ; whereas pur- 
chasers have no reason for being mealy-mouthed about asking 
for warranties. 

Yet to resume the idea that the fault is mutual ;—all that can 
be required in reason is, that the loss should be equally divi- 
ded ; and since there is no probability that the courts will ever 
agree to such a scheme of justice, it is better, even in this 
view of the subject, thatthe law should leave the loss upon 
the shoulders of him on whom it chances to fall. We do not 
see any great reason to com miserate a man who, from mere 
carelessness, has made a bad bargain—who has neglected so 
simple and obvious a precaution as that of requiring a war- 
ranty. His case is one which does not at all excite our sym- 
pathies, andwe should never be disposed to give ourselves 
much trouble to relieve him ; especially when it would have 
to be done at the expense of another man, who, when the mis- 
fortune came to_be saddled on him, would be equally an ob- 
ject of compassion—who might not have any body to look to 
for his indemnity—who perhaps also bought the commodity 
without a warranty, of a person who had no more knowledge 
of any defect in itthan he had himself—or may have forgot- 





VERPLANCK ON CONTRACTS. 107 


ten, or may not be able to prove where he bought it, or of 
whom, or how he came by it; or may not be able to find'the 
seller, or may find that he is dead or insolvent, or has fled the 
country, or is in some other way beyond the reach of the 
law. Commodities with very serious defects in them-—as 
cotton fraudulently packed, with stones and dirt in the middle 
of the bales, and packages of goods damaged by sea-water— 
are thus fraudulently passed from hand to hand through a 
series consisting of twenty altermate buyers and sellers, each 
without any knowledge of the defect and without any war- 
ranty; and in the civil law method of carrying back the loss 
from one to another, it must finally fall, nine times in ten, on a 
seller who is not more faulty than the rest ;—-who has neglected 
no precaution which they have not neglected,—but whose case 
differs from theirs in nothing but in the accidental circum- 
stance, that they have had the good luck to find somebody be- 
hind them who was able to pay, whereas he can find nobo- 
dy, and must console himself as well as he can. - This is fix- 
ing it, not on the person who. is most deserving of punish- 
ment,—for it is in fact punishment,—but on the most unfortu- 
nate. The question under the civil law rule in such cases is not, 
“ Who is the guilty person ?’’ or, * Who of all these men has 
agreed to be responsible?’’—for there is no one guilty,and noone 
has agreed to be responsible;—but **Who is the most unlucky??? 
and he is selected for the victim. On him the loss is saddled, 
out of pure compassion to the rest, and to ease the conscience 
of justice! For our own part we must say, we have no idea 
what sort of a conscience Mr. Verplanck’s must be, if it can 
experience any relief in such a case from this sort of transfer 
of misfortune; or what kind of an emotion compassion is in 
his breast, if the uneasy feeling which accompanies it, ean be 
at all diminished in relieving the sufferings of one innocent 
man, by inflicting them on another. We have no notion of 
this sort of justice; and neither Mr. Verplanck nor the whole 
anti-common law confederacy, with all the doctors of law in 
France and Germany at their backs—and those of Spain, and 
Italy, and Holland, and all the lawyers of Louisiana in the 
bargain—will ever persuade us that there is in such proceed- 
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ings either reason or common sense. To talk about the equity 
of any rule that admits of such things 1 is ridiculous. 

We are aware that in trade it is customary to make deduc- 
tions for secret defects, and to take back goods that are da- 
maged, if required, although there is neither fraud nor a war- 
ranty. This, however, is done partly under the expectation 
of being able to trace the commodity back until some one is 
found who ought to bear the loss, and whom the law will 
compel to bear it; partly from the fear of losing customers-by 
the appearance of an unaccommodating and disobliging tem- 
per and habits ; and in part also from mere liberality ;—a mo- 
tive we grant highly honourable to merchants. But because 
the merchants are willing to do this in some cases, it does not 
follow that the law ought to make them to do it in all. Laws 
were not made to compel men to be honourable and high- 
spirited, or obliging to their customers; and the very exist- 
ence of this practice shows that there is no necessity for such 
compulsion. If the common law rule has any inconveniences, 
or any harshness about it, the objections to it are in this way 
practically obviated. We deny, however, that such is the case ; 
we insist that all the faults charged against the rule are erro- 
rfeously imputed to. it, and are justly chargeable only on its. 
rival rule—the rule of the civil law. 

As to Mr. Verplanck’s second objection, viz. that the ile 
encourages fraud, we have in substance already answered it 
in discussing the first, and have nothing further to remark on 
this head than merely, that as the rule inculcates the most 
scrupulous honesty, requiring the seller to declare all defects 
which he knows, it appears to us truly surprising that Mr. 
Verplanck should have made this charge. There might have 
been some ground for it, if he had shown, (what, as we have 
already noticed he made a sort of a faint attempt at,) that the 
rule does not require such a disclosure. But in that attempt 
he has failed. The weight of authority is against him on his 
own showing, and we know that in practice the disclosure in 
question is always held to be necessary. 

He will say perhaps, however, that the rule, by requiring 
fraud to be proved, which is difficult to be done, in effect 
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offers inducements to craft and cunning to attempt it, and take 
the chance of detection. But to avoid the inconveniences 
arising from the difficulty of proof, must we administer jus- 
tice without proof? Must the law take things for granted 
because it is hard to prove them? This may do in the civil 
law, and in regard to the rule in question, the civilians make 
it do—they presume every seller to be a rogue ;—but it will 
not do in the common law. 

We have shown, however, that Mr. Verplanck’s ideas on 
this subject are without foundation—that the difficulty of proof 
which he talks about is all imaginary, and shall not trouble 
our readers with any further remarks on this point. 

Yet he may contend that the rule has practically the effect 
he speaks of—that it does in fact give rise to frauds, and that 
this is what he means. And how does he know this, we ask? 
Where is his proof—and why has he not laid it before us? 
Does he think we shall take his word for it? We are not 
so easily moved to belief, and Mr. Verplanck must excuse us 
for saying that we do not credit this assertion. 

Mr. Verplanck’s third head of argument is, that the rule of 
caveat emptor is inconsistent with other rules of the common 
law upon analogous subjects. 

His remarks under this head are so entirely novel and ori- 
ginal, and he has fallen into so strange a mistake, with re- 
gard to his supposed analogies, that notwithstanding the li- 
beral extracts we have already made, we cannot forbear giving 
what he has to say in his own words :— : 


‘‘ Though the seller of goods is thus protected from answering for 
the defects of his unwarranted wares, either by the positive pro- 
visions of the law, or indirectly, but as effectually, by its mode of 
administration ; the mechanic or artisan who works by contract or 
for wages, is in a different situation. He who undertakes, for a 
certain sum of money, to build a ship or a house, or to make a 
coat, or to bind a book, is held bound to do his work in a reason- 
able and workmanlike manner, so that it may have no gross unfit- 
ness for the purposes to which it is designed. If the house falls 
down of itself, or the coat is not wearable, the mechanic loses his 
claim for the compensation agreed upon; because, say the judges, 
if there has been no beneficial service, there should be no pay. 
There has been the greatest uncertainty, it is true, and much po- 
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sitive contradiction as to the legal mode of enforcing this rule. It 
is doubtful whether the proving that the work was done in a slight 
and unsufficient manner is a good defence against the demands of 
the workman, or whether the employer can only resert to a separate 
or.cross action for damages.* But on the main point it is settled, 
that where a person is employed to do or perform some particular 
work or business for hire, the law implies that the person so en- 
gaged, not only undertakes to do the work, &c. but also to use all 
due diligence, attention and skill, in the execution thereof; if he 
does not, he is liable to the buyer for the amount of damages he 
may sustain. Thus, though there is no implied warranty of good 
workmanship. imposed on the seller of the finished article, there 
is upon the mechanic who makes it. 


“If I order a pair of boots, at the usual price of well-made, sub- 
stantial boots, and) my shoemaker makes mea pair evidently in- 
ferior in workmanship and durability, I can compel him to make a 
proper deduction in his charge, or, according to circumstances, re- 
fuse to take them. If1 buy the same pair ready made out of the 
shop of the same man, so he used no false assertion, I must be con- 
tent with my bad bargain. 


‘‘ This is on a small scale. We may take another example from 
the noblest of all manufactures, that ofships. 


‘‘ A merchant makes an agreement for the building of a ship. The 
builder from negligence, (we put all dishonesty out of the question, ) 
executes his contract very badly, with respect to the mechanical 
part. Here the employer was not wholly obliged to rely upon the 
builder, for it was possible for him to have examined the work 
himself as it advanced, and objected to obvious defects; still the 
builder is liable for the consequences of his ignorance or careless- 
ness. Not so if he builds and sells on hisown account. The law then 
calls him no longer a workman, but a vendor, and under that name 
if he sells the same ship at the same price, in good faith, (which he 
may well do, as we are supposing a case of defects from negligence, 
or reliance on some under agent,) he is no longer answerable for © 
the faults which he does not positively know or warrant against. 


Let us now see how far the analogy of these principles and de- 
cisions ‘has been preserved under different external relations, in 
other titles of the law. 


‘‘In every contract of insurance the law prescribes to each party, 
not simply strict integrity, but unreserved frankness and candour. 
The insured being the party from whom, in most cases, the under- 
writer obtains the special facts upon which the calculation of the 
risk is settled ; every step of his conduct is watched by the courts 


* 7th East, 479. Peak’s Cases, 193, and 15 Johns. Rep. 237, with the Eng- 
lish Cases stated in the valuable note of the Reporter. For the general rule of 
Law, Comyn on Contracts, chap. xii. “* Of Contracts for Services and Work.” 
—Note by Mr. Verplanck. . 
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with a jealous eye. Every fact within his knowledge, regarding 
which ignorance or mistake might possibly induce the underwriter 
to compute his risk upon an incorrect basis, or to enter into the 
contract on less favourable terms than he would otherwise have 
insisted upon, is considered in law as a material fact, and misrepre- 
sentation or suppression of it avoids the policy. So rigidly is this 
doctrine enforced, that we find the reports full of such dicta as 
these: ‘This policy was effected by misrepresentation arisi 
from the plaintiff's agent. Now whether this happened by frau 
or negligence it makes no difference, for in either case the policy 
is void."* This is said by Lord Mansfield, in a.formal_ opinion, 
in which his associates on the bench concur.” 

His book contains a good deal more of the same sort. of 
argument, to all of which we have a very short answer, viz. 
that there is no analogy whatever between the cases he puts 
and the rule in question. | 

In the contract of sale there is no implied warranty in point 
of fact. The existence of such a warranty is an assumption 
of the civil law without any reasonable foundation,. and. is 
many times, no doubt, contrary to the intentions and under- 
standing of the parties. It is at least as likely to be false as 
to be true ; it is a presumption without evidence—violent, un- 
natural, and arbitrary. | 

But when a man orders a pair of boots or a coat to be made, 
it is absurd to Suppose that he does not expect them to. be 
made of good materials and ina workmanlike manner ; or that 
the mechanic to whom the order is given, and who under- 
takes to execute it, is not perfectly aware of this, and does 
not intend todo it. Where a case of this kind arises, no 
man can doubt but that if the mechanic had inquired of his 
customer when the order was given, what his wishes and ex- 
pectations were on this subject, the latter would have answer- 
ed, that he wished the boots and the coat to be well made, and 
of good materials. It is, therefore, perfectly reasonable to 
say, that this is understood and implied. It is a fair and na- 
tural presumption, and, indeed, is irresistible. There is, there- 
fore, no absurdity in acting upon it without evidence. These 
observations apply also to the case of insurance. That the 
underwriter is not liable for a loss arising from the unsea- 


* Fitzherbert.v. Mather. 1 Term. Rep. 12.—Note by Mr. Verplanck. 
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worthiness of the vessel is not owing, as Mr. Verplanck sup- 
poses, to any infusion of the “‘ liberal and enlightened spirit”’ 
of his favourite civil law, into the common law doctrines on 
this subject, but depends on the evident intentions of the: 
parties, too plain to be mistaken. The object of insurance is 

not to protect men from loss by unseaworthiness, but from 
the inevitable dangers of the seas and of enemies ; and if any 
underwriter were to be required to insure against unsea- 
worthiness, there is no doubt he would refuse. Premium 
would hardly tempt him todo it. It is, therefore, under- 
stood and implied, that he does not mean to insure against 
it. When a loss has happened from this cause, and there is a 
policy in the common form, let any man ask himself whether 
the underwriter, if he had been told at the time he put his 
name to it, that he was binding himself for the seaworthiness 
of the vessel, would not have objected to the assumption of 
any such' risk? Most undoubtedly he would ; and the legal 
presumption, therefore, that he did not mean to take it, and 
that the assured did not expect it, is natural and probable, and 
amounts to a moral certainty, which dispenses with proof. 

The same reasoning holds with regard to representations. No 
man would insure if he must take the risk of the truth of a 
representation; or, what amounts to pretty much the same 
thing, no man would insure the truth of another man’s story, 
and especially of one who has an interest in its being false. 

The disclosure required by the law of insurance, of all material 

facts which enhance the risk, is another case put by Mr. Ver- 

planck, and this we say depends on the same principle, and 
also on the common law doctrine, that all concealment of 
material facts is a fraud, in all contracts. 

In addition to the foregoing analogies, Mr. Verplanck, we 
believe, also presses into his service in some part of his book, 
though we cannot at this moment refer to the page, the case 
of counterfeit money. If a man makes a payment in coun- 
terfeit money, though he did not knew it to be counterfeit, 
yet the law compels him to take it back and replace it with 
good money. This he contends, if we remember rightly— 
andif hedoes not we know it has been contended-~is the very 
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principle of the civil law rule in regard to sales. But we 
deny this. We say it is because all the world knows that no 
man would take bank paper, if he must run the hazard of its 
being genuine. If the payer were to propose this to the 
payee, we all know that the latter would reject the propo- 
sition. But as to the solvency of the bank, or (if the paper 
offered be a common promissory note, bill, or draft,) of the 
maker or drawer, the law does not imply an agreement that 
this shall be at the risk of the payer. It has a distinct set of 
rules on this sabject; and though the decisions in relation to 
it are not entirely consistent, yet the good sense of all the 
cases is, that this depends on the nature and circumstances 
of the payment. If it be a payment of a pre-existing debt, 
and due diligence be used in converting the paper into mo- 
ney, by presenting it at the counter of the bank, or of the ma- 
ker, drawer, or acceptor, the risk for a reasonable time lies 
upon the payer ; and if it be a payment for goods sold at the 
time, or on any similar account, the law presumes that the paper 
was considered as cash between the parties, unless something 
was said to the contrary. And it makes a distinction too be- 
tween current bank paper, and the common notes of hand of 
individuals, and checks, drafts, and bills of exchange. With 
these distinctions, however, we have nothing to do at pre- 
sent: and we advert to the subject merely to show that it is 
the intention of the parties at which the law looks in all this 
class of cases: and this is the grand distinction between the 
cases which Mr. Verplanck has put, and the rule of caveat 
emptor. It is surprising that he did not seeit. It must no 
doubt have been his great haste that made him overlook so 
obvious a point. This mistake runs through all his analogies. 
In his great zeal for the civil law, and in writing at random, 
as he has done, it has certainly escaped him that his favourite 
system has any thing in it artificial and arbitrary ; and he has 
not seen that this is the character of the rule of the civil law 
in regard to sales. By pointing out this mistake, we trust 
that we have entirely overthrown all his analogies ; and hay- 
ing now, as we conceive, fully answered him on every 
ground he has taken with respect to the rule in question, we 
VOL, II. 15 
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hope. that he and his school will hereafter be silent; or that if 
they do go on to worry the public with their long and weari- 
some dissertations upon the: civil law and the code of Justi- 
nian—and the code Napoleon—and the Prussian code—-and 
the whole army of codes and commentaries of which they talk 
so learnedly,—they will talk to a deaf ear. These are things of 
which, although we do not pretend to be: profoundly: learned 
in them, we are not ignorant; and we have read enough of 
them to perceive, and: we know enough about their practical 
effects in the countries from whence they came, to say with- 
out fear, that. they will not doin this country; that:in 
sound sense and practical wisdom—in every thing that is 
most valuable in jurisprudence,—the common law immeasur- 
ably surpasses them all. Conceding to. the civilians all the 


_ praise they claim for the beauty of their system—its sublimity 


and its consistency ;—to all of which by the way, if.we had 
time, we could easily show that their title is exceedingly 
questionable,—we claim for the common: law all the merit of 
superior solidity and usefulness. I¢ is inthis as it is in almost 
every. thing else between. the English and Americans on the 
one hand, and the French on the other,—-in elegance and re+ 
finement.the latter have generally the advariage ; but in what 
is: really valuable, they are always behind-hand. They wear 
the: ruffle but we wear the shirt. Nat | 

Another question which Mr. Verplanck has undertaken to 
discuss. in his. book is, how far contracts. are affected, eitherin 
law or. morals, by the. omission of either party in making the 
bargain to disclose: extrinsic circumstances known to himself 
and. unknown to the opposite party,,and which materially af- 
fect.the subject of the contract. The following extracts from 
the firsttwo or three pages of the volume will serve to show 
the nature of this question. . ; 


‘¢We all remember, that just at the conclusion of the late war be- 
tween Great Britain and the United States; the issue of the negotia- 
tion then pending between the American aud British commissioners 
at Ghent, was generally considered very doubtful ; and many of those 
in both countries whose interests were most affected by the war 
wholly despaired of peace. In this state‘of public opinion, a few days 
after the memorable attack-upon New-Orleans, and whilst the Bri- 








VERPLANCK ON CONTRACTS. 115 


fish fleet and army were still in the neighbourhood of that city, of- 
ficial intelligence that a treaty of peace had been actually signed was 
received on board the fleet, and was there communicated to two or 
three American merchants who were accidentally on board. They 
immediately brought the news to New-Orleans. 


‘‘ The intelligence of peace was brought up to the city on the. 


very night it was received; and soon after sunrise the next morn- 
ing, before it could possibly be at all known among men of business, 
a merchant, who had just been put in possession of the information, 
called upon another in the same branch of trade, and without giving 
him any hint of the news, (but at the same time without asserting 
or suggesting any thing calculated to impose upon him or to induce 
a belief that no such event had occutred or was expected,) con- 
tracted for the purchase of a large quantity of tobacco at the mar- 


ket price of the day before. | 
- Immediately after, and altogether.in consequence of the peace, 
the price of tobacco rose more than fifty per cent. 

‘“¢ The litigation which actually grew out of thistransaction involv- 
éd some other points of positive and local law; but when finally 
carried up to the Supreme Court of the United States, the argument 
turned.mainly upon the question first above stated. In delivering 
the opinion of the court, Chief Justice Marshal said: ‘The ques- 


“tion in this case is, whether the intelligence of extraneous circum- 


‘stances which might influence the price of the commodity, and 
‘which was exclusively within the knowledge of the vendee, ought 
‘to have been communicated by him tothe Vendor? Fhe court is 
‘of opinion that he was not bound to communicate it. It would be 
‘difficult to circumscribe the contrary doctrine within proper 


‘limits, where the means of intelligence are equally accessible to. : 


‘both parties. But at the same time each party must take 
‘care not to say or do any thing tending to impose upon the other.’ 

‘‘ Such is the law, as authoritatively laid down by the highest ju- 
dicial tribunal of the United States, and pronounced by a judge 
whose character and genius would do honour to any country or any 
. Station. . But it is much to be regretted that the decision is stated 
in this brief and general manner, unaccompanied by the reasoning 
or authority upon which it was founded, and without any statement 
of the extent to which the doctrine is applicable, or any suggestion 
of the limitations which might be necessary to guard it from-abuse.”’ 


‘ The case to which he here alludes is the case of Laidlaw 
and Organ, 2 Wheaton, 195. | dae eylbeng i 

With this decision of Chief Justice Marshal, Mr. Ver- 
planck does not ‘appear to be entirely satisfied ; at least we 
think so. For though he does not directly question it, and 
on the contrary professes, but in rather faint and equivocal 
terms, to acquiesce in it, yet he appears to believe that the 
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doctrine mentioned by the Chief Justice, might be cir- 
cumscribed within reasonable limits, and that if the Chief 
Justice had taken pains enough, he might have ascertained 
those limits. These are his words : 

‘< If the Chief Justice had applied his logical and original mind to 
the deliberative and argumentative examination of this subject in all 
its bearings, this case would have afforded him an admirable oppor- 
tunity to investigate and settle, upon some broad and uniform princi- 
ples, the important and difficult question of the nature and degree 
of equality in compensation, in skill or in knowledge, required be- 
tween the parties to any contract of mutual benefit, (and particular- 
ly of bargain and sale,) in order to make it valid in law, or just and 
right in private conscience.” 

Now, for our own part, we think that the Chief Justice, 
considering the question in a mere legal point of view, was 
entirely right. He is much too wise a man to waste time 
in applying ‘‘ his logical and original mind” to any such 
flimsy speculations as Mr. Verplanck would have had 
him pursue. To all this part of Mr. Verplanck’s book, 
he has furnished, as far as concerns the law merely, an 
unanswerable argument at a single breath; and if Mr. Ver- 
planck were to write twenty books on the subject, he would 
not change our opinion of this matter ; nor do we believe he 
would move that of Chief Justice Marshal, or of the world 
generally. | 

In a mere ethical point of view, however, in which light 
Mr. Verplanck decidedly condemns the transaction above de- 
tailed, we are not prepared to say that we donot agree with him. 
Yet still we cannot assent to the opinion which Mr. Ver- 
planck has advanced, and has anxiously laboured to inculcate, 
that the numerous class of cases of this description, and which 
every body can imagine, form a serious problem of con- 
science ; that a key to it is a great destderatum in ethics, and 
that the world will be under great obligations to any man who 
will sit himself down, and by devoting himself to a long and 
laborious course of philosophical investigation and profound 
thought, will study the matter out, and furnish us with a satis- 
factory solution of the difficulty. The fact is, the world is al- 

ready in possession of such a key: our Saviour has himself 
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furnished it. Let any man of tender conscience, who finds 
himself beset with temptation on this subject—who feels him- 
self in danger of being seduced by the love of gain into a 
speculation, from which his conscience plucks him back,—ap- 
ply to his case that precept of christianity by which he is 
commanded ‘to do as he would be done by,” and let him 
follow it. If he will do this sincerely and honestly, we think 
he will run no risk of incurring the reproaches of his con- 
science, or the damnation of hissoul. In all such matters we 
say, let every man’s conscience and his religion be his guide; 
and if he will scrupulously observe the dictates of these un- 
erring monitors, he will have nothing to fear. 

Mr. Verplanck has however put a great number of cases, 
and runs on with a long train of reasoning to illustrate the 
difficulties of the subject. These are in some instances quite 
puerile, and the whole of them appear to us to be thrown 
away. 

Mr. Verplanck has also discussed, at considerable length, 
the principles upon which courts of equity set aside hard 
bargains, and the Roman law concerning the rescission of 
sales for inadequacy of price. In this part of his book we 
see nothing very new or original, or worthy of notice at pre- 
sent, and we therefore pass it by without comment. We 
think that the law on this subject as it now stands in England, 
and in this state, is on a very good footing ; and we believe 
that the community will not thank Mr. Verplanck for any 
alteration in it which he can suggest. 

We have now done with this gentleman ; and, to sum up 
the whole merits of his book at once, we must say, that while 
it has made no unfavourable impression upon us as respects 
the moral feelings and principles of the author, or his learn- 
ing and talents, it has not led us to form a very exalted opi- 
nion of his judgment, or of his capacity of applying learning 
to any useful or practical purpose. Asa lawyer, we think 
him decidedly visionary, and we cannot recommend his essay 
to the perusal of our readers. In a legal point of view it is 
absolutely useless. It is even worse ; for it inculcates opinions 
which we think are positively mischievous. On the whole, 
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therefore, as far as relates merely to the law, we condemn if 
entirely, and even as an ethieal treatise we think it of no value. 
To such of our readers as have not yet bought it, we would 're- 
commend to leave it untouched upon the shelves of the book- 
seller ; and to. those who have purchased but have not yet pe- 
rused it, our advice is to let it lie on their tables with the leaves 
uncut, until they find themselves entirely at leisure, and have 
nothing else to do or to read. , | 

Since the preceding article wes put in type, we have acci- 
dentally met with a case in 1st Starkie’s Reports, 352, which 
shows that there is no’.ground for Mr. Verplanck’s doubts 
whether the common law requires of the seller a full disclo- 
sure of all material defects in the thing sold. . The case is di- 
rectly in point, and so short that we insert it entire, as it could 
not be well abbreviated; and we know that the book from 
which we take it is not yet in every body’s hands. 


At the sittings at Westminster before Lonp ELtensoroven, 
Dec. 7th, 1816.—Hirzi vs. Gray. | 

‘¢This was an action of assumpsit to recover the sum of 10007. 
for a Claude which had been sold by the plaintiff to the defendant. 

‘< It appeared that a person of the name of Butt had been em- 
ployed by the plaintiff to sell the picture in question: the defend- 
ant being desirous of purchasing it, pressed Butt to inform him 
whose property it was, which the latter refused to do. In the 
course of the treaty, Butt being at that time employed in selling a 
number of pictures for Sir Felix Agar, the defendant, misled by 
circumstances, erroneously supposed that the picture in question 
was also the property of Sir Felix Agar. Butt knew that the de- 
fendant laboured under this delusion, but did not remove it, and the 
defendant, under this misapprehension, purchased the picture, 
The plaintiff offered to prove, by the testimony of the most eminent 
artists, that the picture was a genuine Claude, and of great value ; 
and it appeared, that after the sale had been completed, and after 
the defendant had been informed that the picture was not the pro- 
perty of Sir Felix Agar, he had objected to the payment, not on the 
ground of any deception that had been practised with respect to the 


ownership, but on the ground that the picture was not a genuine 
C laude. , | 


Lord Ellenborough.—Although it was the finest picture that 
Claude ever painted, it must not be sold under a deception. The 
agent ought to have cautiously adhered to his original stipulation, 
that he should not communicate the name of the proprietor, and 
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not to have let in a suspicion on the part of the purchaser, which he 
ew enhanced the price. He saw that the defendant had fallen 
into 4 delusion,in supposing, the picture to be Sir Felix Agar’s, and 
yet he did not remove it. I fake for rere that you will be able 
to prove; by the judgment of the fitst professional artists, that this 
ig & genuine picture of Claude’s; and it would not be possible to go 
further. . In Italy the fact might admit of other proof, as where a 
picture has been long preserved in a particular cabinet: here it 
cat’ ohly' be ‘proved by the concurrent judgment of artists as to its 
sishilitude.+—This case has arrived at its termination ; since it ap- 
pears: that the purchaser laboured under a deception, in which the 
_ agent permitted him to remain on a point which he thought mate- 
fialto inflaénce his judguient. I'am of opinion that the contract 
is:voidy | ot | Plaintiff honsuited. 
_ “This was not’a case of a defect, it is true ; but it proceeds 
apon # principlé which extends to defects, viz. that the seller 
nitist iot*mislead the buyer, nor even allow him to mislead 
himself, ‘as to any of the qualities of the thing sold, or any in- 
tritisi¢e circuthstances which materially affect its value. The 
ownership of a picture is indeed, generally speaking, an ex- 
trinsic circumstance ; but the belief that this picture was the 
‘property of a particular person, who, as we are led to suppose 
from the case, was a person of great skill and experience in 
such matters, was evidently the chief inducement which the 
purchaser had for giving credit to the representation that it 
was'a Claude: He thought proper to rely on that fact rather 
than’ on his own judgment, or the judgments of artists. The 
question of ownership was therefore to him an ‘intrinsic cir- 
cumstance, and a very important one; and it was a fraud in 
the seller not to undeceive him, when he saw him falling into 
this error—when he'saw him about laying out his money upon 
the faith of a supposition concerning the’ picture, which the 
seller knew to be false: The principle of the case in effect is 
what. we have so often laid down in’ this article, viz. that mere 
naked silence,:in regard-to' intrinsic qualities or circumstances 
known to the seller, and unknown to the buyer, is in itself 
fraud. 
: It is very true, and is much to be regretted, that the nisi 
prius cases on this subject are‘not altogether as consistent and 
as uniform as is desirable, in regard to a sale of so much con- 


sequence as the rule of caveat emptor. There are one or two 
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cases in this very volume of Starkie’s Reports, which have a 
considerable leaning towards the civil law doctrine of implied 
warranties. Thus for instance in Bridge vs. Wain, p. 410, 

it was decided that when “ goods sold are described in the in- 
voice -as scarlet cuttings, a warranty is to be inferred that the 
goods answered the known mercantile description of scarlet 
cuttings.’’ This was an action on a warranty, and the plain- 
tiff declared that he had bought certain goods for scarlet 
cuttings; that the defendant warranted the goods to be of 
that description, and that they were not such. The only evi- 
dence of a warranty was the invoice, which was held by Lord 
Ellenborough to be sufficient. But there is reason to suspect, 

from what is stated in the case, that the seller knew that the 
goods did not correspond with the description in the invoice, 
and the action ought therefore to have been for a deceit. 
There is one other case in the same volume of pretty nearly 
the same tendency. There will however be some anomalies 
in the law, and perfect uniformity of decision is not to be ex- 
pected. 





1. Report of the Chancellor and Judges of the State of New- 
York, in compliance with a resolution of the Senate, passed 
at the session of 1825, requesting their opinion upon the 

question, whether any alterations are necessary in the 
present Judiciary System of the state. 


2. Circular Letter of Messrs. Munro, Rosevelt, Anthon, 
Emmet, and Cowdrey, enclosing the proceedings of a 
meeting of the Members of the Bar, from different parts 
of the State of New-York, held at the City Hall, of the 
City of New-York, on the 18th of May, 1825, to take into 
consideration the delays of justice in the superior courts 

of law und equity in thatstate. 














As far as these documents concern the Supreme Court of 
the State of New-York, we have already pretty much exhaust- 
ed the subject to which they relate, in the first article of this 
number, on Mr Cowen’s Reports. 
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In that article we have endeavoured to show, among other 
things, that the delays so much complained of, in the adminis- 
tration of justice in the Supreme Court, have arisen chiefly 
from the following causes, viz: 

1. From the great increase, within a few years, of the 
number of motions; or as it is technically termed, of “ non- 
enumerated business.’ 

2. From the undue extension of the appellate jurisdiction 
of the court, in regard to the proceedings of inferior tribunals 
of limited and summary jurisdiction. 

3. From the very reprehensible practice which has been 
allowed to prevail, of spinning out cases and special verdicts to a 
needless length, by the insertion of testimony, instead of stating 
facts ; and also from the assumption by the court of the functions 
of the jury, in deciding on matters thus improperly brought 
before them, and which ought to be decided at the circuits. 

4. From the excessive latitude and length of argument in 
which counsel are allowed to indulge. 

For our ideas in general, on these important subjects, we 
refer our readers to the observations we have made in the ar- 
ticle alluded to, and in this place shall content ourselves with 
hastily throwing together a few additional remarks, which we 
should have taken occasion to introduce in connexion with 
our criticisms on Mr. Cowen’s volumes, if the report of the 
chancellor and judges had reached us in season. But we did 
not receive it until after that article was sent to the press, and 
the whole impression, in fact, had been very nearly struck off. 
Indeed. we. have not yet seen the entire report. We have 
before us only that part of it which contains the alterations 
and amendments recommended by the judges, and which was 
published in one of the daily papers of the city of New-York, 
unaccompanied with the remarks, which we understand, were 
made by them, on the judiciary system, as it now stands. 

Those alterations, as far as relates to the Supreme Court, 
are as follows, viz. :-— 

It is recommended, 


‘«¢ That one or more of the justices of the Supreme Court shall sit 
at the capitol in the city of Albany, on Monday in every week 
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during the vacations, for the purpose of hearing all special motions 
erparte in real actions, and on the passing of fines, and such other 
motions as the court may by rule direct to be made only at the 
terms: which sittings shall be continued from day to day, so long as 
the justices or justice holding the same shall deem necessary. 

¢¢ That in actions on contracts prosecuted in the Supreme Court, 
unless the plaintiff shall recover one hundred dollars exclusive of 
costs, he shall not recover costs, but shall pay costs to the defen- 
dant; and in actions for Torts, except actions for slander, false im- 
prisonment, replevin, and malicious prosecution, unless the plain- 
tiff shall recover fifty dollars exclusive of costs, he shall not reco- 
ver, but pay costs to the defendant; and in actions for slander or 
false imprisonment, if the plaintiff shall not recover fifty dollars ex- 
clusive of costs, he shall recover no more costs than damages. But 
none of these provisions shall extend to any action wherein the state 
is interested, or to any action which shall have been removed by 
the defendant into the Supreme Court, from any court of Common 
Pleas, or Mayor’s Court. 

«* That no case or bill of exceptions in any personal action where 
the debt or damages recovered, exclusive of costs, shall net exceed 
two hundred and'fifty dollars, or where the plaintiff shall be nonsuit- 
ed, or a verdict shall pass against him not exceeding that amount, 
shall prevent the party in whose favour the verdict or nonsuit shall 
have been obtained, from entering judgment on such verdict or 
nonsuit, and taking out execution thereon, unless the party against 
whom the same shall have been rendered give security to the oppo- 
site party, by bond with one or more sufficient sureties, to be: ap- 
proved bya justice of the Supreme Court, or a circuit judge, or other 
officer authorized to do the duties of a judge of the Supreme Court 
at chambers, in such sum as the judge or officer approving the same 
shall think reasonable, not less than double the amount of debt, da- 
mages and costs recovered in the action, with condition that if judg- 
ment shall be rendered on such verdict or nonsuit, against the party 
taking such bill of exceptions, he shall pay to the party in whose 
favour judgment shall be rendered onsuch verdict, the debt, damages 
and costs which shall be recovered in the suit ; but if the judge be- 
fore whom the cause shall have been tried, or the circuit judge of 
the cirouit, within which the trial shall have been had, shall certify 
that there is sufficient cause for setting aside the verdict or nonsuit, 
in such case the bill of exceptions or case shall operate as a stay of 
proceedings until the decision of the Supreme Court thereon. 

‘¢ That whenever it shall appear to the judge holding a Circuit 
Court, that any cause noticed for trial, and on the caleadar, will re- 
quire the examination of a long account on either side, he may order 
a reference of such cause in the same manner as the Supreme Court 
may now do by law. 

*¢ That the Supreme Court may designate and prescribe by rule, 
what description of officers shall grant orders to stay, or otherwise 
delay the proceedings in causes in the said court, under such cir- 
cumstances and regulations as it may deem expedient.” 








JUDICIARY OF NEW-YORK. 123 


With these alterations we have no fault to find, except 
that they do not go far enough. : 

That a court should be holden by one of the judges every 
week, during the vacation, for the hearing of motions, is, at 
present, most unquestionably necessary, and we entirely ap- 
prove this proposal. Yet we cannot help thinking that there 
must be some material defect in our system of practice, which 
has given rise to-that inordinate increase of non-enumerated 
business, from which this necessity has grown; and we shall 
not be entirely satisfied with any arrangement that may be 
adopted, in regard to this branch of the business of the court, 
until it shall be made the subject of diligent and careful inqui- 
ry, with a view to ascertain whether there is any such defect, 
and what it is, and how it is tobe remedied. Such an inquiry 
the judges may perhaps, have already made, and they may 
have stated the result of it in that part. of their report which 
we have not seen. If they have not, we hope that.they will 
take some future occasion to do it; or, that the subject will 
attract the attention of the legislature; or. if that body shall 
not deem it worthy of their notice, that the Bar, at some future 
meeting, will take it into consideration. 

With respect to cases.and bills of exceptions, the want of 
some such restriction as that which the judges recommend, 
has been long felt, and we have no doubt that the course they 
advise, if adopted, will be attended with very salutary effects. 
Yet still we question whether it would not be a better way 
to reform the 4th and 6th rules of January term, 1799, with 
regard to motions for new trials, and motions to set aside non- 
suits, and return to the English practice, of procuring areport of 
the case from the judge before whom it was tried, and obtaining 
a rule requiring the opposite party to show eause. We acknow- 
ledge that we are not able, at present, to see any decided advan- 
tage which this practice possesses over ours ; and on the con- 
trary, our practice of bringingall these matters before the court, 
upon a case made under the direction of the judge, appears in 
theory, to be the better of the two. Yet, we know, that. un- 
der this practice, we experience many embarrassments in the 
administration of justice, and that under the other, the En- 
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glish courts experience none. How far any portion of these 
embarrassments is imputable to this deviation from the English 
practice, we do not undertake to say, nor shall we venture to 
give it as our opinion, that they arise at all from this source ; 
but we think the subject well worth inquiring into. That 
they are occasioned, however, in a great degree, by the im- 
proper mode of drawing up cases and special verdicts, which 
we have pointed out, and commented upon so largely, in the 
article above referred to, and by the practice into which the 
court has insensibly fallen, of undertaking to decide on facts 
which ought to be determined at the circuits, we have no 
doubt. The-eyvil of this abuse is enormous, and calls loudly 
for redress. 

Of the other alterations recommended by the judges, we 
have nothing to say, except that they meet our cordial appro- 
bation. Yet still we contend that their plan of reform is far 
from adequate to the exigency of the case. It may, and no 
doubt will, produce a temporary relief; but we are persuaded 
it will not be long before the rapidly increasing wealth and 
population of the state, will bring us back to the very point 
where we now are, and will involve us in the very same diffi- 
culties and embarrassments with which we have been so long 
contending. The appellate jurisdiction of the court over the 
proceedings of inferior tribunals of limited and summary ju- 
risdiction, must be confined within its proper bounds—within 
those bounds which the principles of the common law, and 
the statutes creating those jurisdictions, have set to it, as we 
have taken repeated occasions to show. Until this shall be 
done, the litigation arising upon adjudications of the courts of 
general sessions of the peace in settlement cases, of county 
judges upon appeals from the decision of commissioners of high 
ways, and of many other tribunals with which we have shown 
that the Supreme Court has no concern—except in so far as these 
tribunals may see fit to submit their proceedings to its consi- 
deration, or in other words, to ask its advice and assistance— 
will form an insuperable obstacle to the despatch of business. 
As the population ‘of the state increases, the questions sub- 
mitted to these tribunals are rapidly multiplied from year to 
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year ; and-if their decisions upon them are to be subject to re- 
vision, on the merits, at the instance of any party who may 
think himself aggrieved by their proceedings—or, what is pret- 
ty much the same thing, of any party who can obtain a cer- 
tiorari to remove them into the Supreme Court—we under- 
take to say, that no organization of the judiciary that can pos- 
sibly be devised, will effectually remove the present grounds 
of complaint against the administration of justice. To use 
the language of the late Chancellor Kent, in the case of Cla- 
son and Shotwell—* Justice will be strangled by the very 
means devised for her protection.”’ | 

The committee of the Bar, in their report made to the meet- 
ing of lawyers, held at the city-hall of the city of New York, 
on the 18th of May last, recommend the institution of a new 
tribunal, possessing a jurisdiction in civil matters, coneurrent 
with that of the Supreme Court, and to be called the ‘‘ Superior 
Court of Common Pleas.” This suggestion we heartily ap- 
prove, though we will not say that-we think the measure ‘n- 
dispensably necessary. We do not see why the Supreme 
Court of this state, especially when relieved, as it has been by 
the new constitution, from the burden of circuit business, 
should not be as well able to despatch all the business which 
comes before them in term, as the courts of Kings’s Bench, 
Common Pleas, and Exchequer, in England, to despatch as 
they do, the whole common law business of that kingdom. 
These courts are, no doubt, a good deal relieved in the dis- 
charge of their duties by the local tribunals of the country, 
of which there are doubtless a good many. What is the num- 
ber of these tribunals, or the precise nature and extent of their 
respective jurisdictions, we do not know that we have any 
means of ascertaining with much accuracy. But we have 
never met with any thing in the course of our reading which 
has led us to believe that they are more numerous, in 
proportion, or transact, comparatively speaking, more bu- 
siness than the local tribunals of this state; and since the 
wealth and population of England are more than three times 
greater than ours, by vast odds—greater in fact, than the 
wealth and population of the whole United States,—it is truly 
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surprising that we, in pursuing substantially the same system 
which is pursued by the English courts, should find ourselves 
unable to get on with our business, while they despatch theirs 
with all imaginable ease. What can be the reason of this? 
Is there less litigation in England, in proportion to the whole 
business of the country, than there is here? If this be the 
case, since there has always been in England as much litiga- 
tion as is consistent with the good of any country, it is evi- 
dent that we must have a great deal too much of it. -Wemust 
have something in our constitution, or in our laws, or in the 
administration of justice, which tends unduly to encourage 
litigation; and whatever it may be, we are bound in justice 
to the people to find it out, and devise some remedy for the 
evil. But we do not believe that this is the case. We dao 
not think that there is more business in this state than the Su- 
preme Court could conveniently despatch, if it would rigidly 
confine itself within the legitimate limits of its jurisdiction. 
Therefore we say that we do not consider the measure propo- 
sed by the lawyers as indispensably necessary. Yet we think 
that the organization of another court, possessing a jurisdiction 
in civil matters, concurrent with that. of the Supreme Court, 
would be attended with many advantages. The chief of 
these would be that spirit of emulation which would naturally 
arise between the two courts, not only in regard to the des- 
patch of business, but with respect to the correctness of their 
respective decisions. The beneficial effects of this spirit 
have been fully exemplified in England. It has been no 
doubt one of the main causes of the perfect order, regularity, 
correctness, and.despatch, with which common law proceed- 
ings are conducted in that country; and the want of a like 
stimulant in the English equity jurisprudence, is, we firmly 
believe, the great reason of the extreme tardiness of pro- 
ceedings in Lord Elden’s court and its branches, at present so 
much complained of. | 

For these reasons, although we do not think the alteration 
in question absolutely and immediately necessary—though 
we believe that we might get on very well for a time without 
it, provided the administration of justice can be reformed, in 
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the particulars we have pointed out—yet we are warmly in 
favour of the project. If it be not necessary at present, it soon 
will be, let the administration of justice be reformed as it may. 

But to return to the subject of summary jurisdictions :; 
there is ‘no doubt that the Supreme Court is wrong as to the 
ground they have taken in regard to these tribunals, and if 
they will not voluntarily retire from it, as we have no hope 
that they ever will, they ought to be compelled to abandon it 
by legislative authority. When a summary jurisdiction is 
created by an act of the legislature, as all such jurisdictions 
must be, the Supreme Court is virtually forbidden to revise 
its proceedings on the merits, except with its own consent ; 
and when that court says that they will do it, and will com- 
pel the summary jurisdiction to submitto such revision, they 
so far,.in effect, abrogate the act. creating it—they decide in 
the very teeth of positive law—they in short assume legisla- 
tive power. To this we have no idea of submitting quietly, 
and we will not. All that we can do is to complain; but 
complain we must and shall. ‘If there were no actual harm 
done by the doctrine of the Supreme Court on this subject, 
we might be content with simply protesting against it; but 
we are confident that a great: part of the delays so much talked 
of, and which create so much dissatisfaction in the public 
mind, with regard to the law and the administration of jus- 
tice, have arisen from this very cause; and until we see the 
evil removed, we shall never cease to revert to the topic, and 
to make it the theme of strong animadversion. We are per- 
fectly aware that the attention of the Supreme Court has been 
more than once, and that not very long since, called to the 
subject, and that all the arguments we have advanced have 
been urged upon that tribunal, and. have been deliberately 
and solemnly overruled. This was done in the case of 
Lie Roy vs. the Corporation of the City of New-York, 
20 Johns. Rep. 430; and again in the case of Southold 
and Brookhaven, in 2 Cowen, 575. These cases we insist, 
however, are not law—they-are palpable violations of positive 
statutes. This is certainly very plain talking. But we 
think the case requires it. When decisions, manifestly erro- 
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neous, are chargeable with such serious consequences as we 
have imputed to the whole train of adjudications in the Su- 
preme Court on this subject—when they have the effect of 
choking up the channels of justice—of indirectly, but in a 
most alarming degree, exciting discontent and clamour, and 
bringing into disrepute, disgrace, and contempt, the whole 
jurisprudence of the state—the law and all its professors—it 
is high time to speak-out. No considerations of delicacy— 
no scruples of decorum or propriety, shall, in such a case, 
withhold us from a free and unreserved expression of our 
opinions. We have no great hope of being listened to, but 
we are determined to do our duty. Whatever odium we may 
be compelled to share with the rest of the profession, in con- 
sequence of the corruptions and abuses which creep into the 
administration of justice, under the sanction of great names 
and high authority, we are resolved that no part of the blame 
shall lie at ourdoor. We therefore throw off, in regard to this 
subject, all timidity and restraint, and do not hesitate to repro- 
bate and condemn the doctrine in question, without fear and 
without sparing. We repeat what we have already said so 
often in the course of this number, that we respect the judges 
of the Supreme Court highly, both as lawyers and as indivi- 
duals; and, what is more, we respect in them the laws of our 
native state. We-therefore feel disposed to consider, long and 
well, before we call in question any of the decisions of that 
tribunal; and when we do it, to express ourselves with all 
due moderation and deference. But when, upon the most 
mature deliberation and careful inquiry, we have thoroughly 
satisfied ourselves that they are palpably mistaken, and that 
theif errors are not merely speculative and theoretical—that 
they are such as not only mar, what Mr. Verplanck in his 
book on contracts, which we have already reviewed, so much 
admires—the ‘‘beauty”’ of the law—that they not only render it 
“less pleasing to the student,”’ and less “ grateful tothe eye of 
the scholar,”’ but that they are calculated to produce, and have 
in fact produced, inconveniences and evils of great magnitude, 
no consideration shall ever induce us to refrain from saying 
so, and that in very plain set terms. We are determined not 
to be misunderstood, either in our view of the doctrine in 
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question, or in our estimation of the importance of the sub- 
ject. We wish to have it seen that we are in earnest. 

We have taken occasion more than once in the course of 
this number to express our admiration of the common law, 
and our warm devotion to it; but we would not have our 
readers to suppose that the series of cases about which we are 
now writing come in for any share of our encomiums. We ut- 
terly disclaim, and denounce the whole law and practice on this 
subject, as laid down in the volumes of Mr. Caines, Mr. John- 
son, and Mr. Cowen. We declare it to be a most dangerous 
interpolation—a false and spurious doctrine, full of mischief 
—a rank.and - poisonous weed of cis-atlantic growth, which 
ought to be immediately plucked up by the roots and cast 
away. 

It is *‘crowner’s quest law ;” such law as is to be found in 
the heads of constables and justices of the peace; and in their 
sagacious noddles, we have no doubt, it was originally con- 
ceived and concocted. We say, therefore, away with it.— 
Let the Supreme Court at once confess their error, and unsay 
all they have said on the subject; let them give up the bas- 
tard bantling, to which they have clung so long and so _per- 
tinaciously ; and if they will not, let it be strangled’ by the 
grasp of legislative power. For ourselves, we are out of all 
patience with the brat, and shall keep no measures with it. 

The number of summary jurisdictions in the whole state is 
very large. The jurisdiction of every militia court martial is 
of this character, and so is that of the fence-viewers. And 
we ask, in the name of common sense, whether the adjudica- 
tions of al] these petty tribunals are liable to revision on the me- 
rits in the Supreme Court? And if they are, where is the use of 
creating such jurisdictions,and why not leave to the common law 
courts the several matters which are committed to the charge 
of those tribunals ? How will the Supreme Court ever be able to 
get on with the mass of business which must necessarily accu- 
mulate upon its hands, if it is to decide in the last resort upon 
all the cases which come before the almost countless host of 
these local jurisdictions, or upon such of them as the parties may 
think proper to bring before it? We insist that no reform of 
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the jadiciary—no plan that can possibly be devised, will ever 
enable them to despatch it. They might perhaps go through 
with it at present, and do some other business besides; but 
in a few years we feel quite confident that the controversies 
arising out of the business of these summary jurisdictions alone, 
will furnish them, if they persist in the doctrine in question, 
with more than they can do, if they do nothing else. 

We know very well that these jurisdictions are liable to 
great abuse—that the power with which they are invested, 1s 
frequently placed in the hands of men who neither know nor 
care much about law, or about evidence, and sometimes make 
very strange,. capricious, arid oppressive decisions, But such 
jurisdictions for the regulation of local matters, especially of 
those which relate to local police and government, are indis- 
pensably necessary—-we cannot geton without them,—and 
people must be content te put up with the partial inconve- 
niences that attend them, for the sake of the good they do on 
the whole. The evil of a few instances of the oppression of 
individuals by these tribunals, is incomparably less than the 
evil arising from the delay and expense incident to the révi- 
sion of their proceedings, inthe manner now practised in the 
Supreme Court. The subjects committed to them are mostly 
of such a description, that it is more important to have the 
controversies which arise about them decided, than to have 
them decided correctly. Th: main object is a decision of 
the question one way or the other, and it is not a matter of 
very great consequence to the community, whether that de- © 
cision be right or wrong. The delay and the expense occa- 
sioned by the revision of one of their decisions, even as re- 
spects the particular case in question, are often of more conse- 
quence than twenty wrong decisions. This is paying very 
dear for being right; and the Supreme Court does not always 
get right in these cases after all. But the inconvenience in the 
particular case is nothing to the delay and expense thus oc- 
easioned in other cases and to other suitors; and on the whole, 
therefore, it is evident that though the revision of the pro- 
ceedings of these inferior jurisdictions on the merits may 
produce some good, it does at the same time incalculable mis- 








JUDICIARY OF NEW-YORK. 131 


chief. Perhaps these jurisdictions have been too much mul- 
tiplied, or have not been sufficiently restricted, or have been 
unwisely organized. If so, let the laws in regard to them be 
revised—let some of these tribunals be abolished, and others 
reformed. , But this is the business of the legislature, and the 
Supreme Court have no right to interfere with it. If the legis- 
lature makes unwise laws, we are not to be freed from the evils 
they occasion by having those laws decided away in that tri- 
bunal. This is a kind of legislation and government that we 
do not like, and when we see it attempted shall not be silent. 

The delays, however, that arise from the course pursued 
by the Supreme Court in regard to these inferior jurisdictions, 
great as they certainly are, do not exceed those which pro- 
ceed from the excessive length of the speeches of counsel. 
The remedy we have proposed for this is to require that the 
copies of cases, special verdicts, demurrer books, &c. shall be 
handed to the judges before the term, or at any rate some two 
or three days before the cause comes on; and that they shall 
be accompanied with a brief statement of the points made by 
each party, and some few references to leading authorities. 
This, as we have observed in our article on Mr. Cowen’s 
Reports, will enable the court to hold the counsel in check ; 
for the judges being in this way thoroughly informed of the 
merits of the case, and having had an opportunity to refresh 
their memories as to the law relating to it, will know whe- 
ther the argument is to the point or not; which, as things 
are at present conducted, is not always the case. They are 
furnished. with points, it is true; but neither these nor any 
other papers in the cause are handed to them until the cause 
is called ; and as they cannot read the papers and listen to the 
argument at the same time, they are obliged to gather what 
they can from the argument as it proceeds, and postpone the 
reading of the papers either until the hearing is concluded, or 
at least until the arrival of the usual hour of adjournment af- 
fords them a period of leisure : and even this does not always 
give them an opportunity of reading the papers, for they have 
generally too many other things to attend to, which impe- 
riously demand their time. They are therefore under a sort 
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of necessity of letting counsel take their own way, and their 
own timé—of leaving them to talk as long as they can find 
any thing to say. 

Of this liberty there is a considerable number of lawyers 
who are always too, prone to avail themselves ; and hence we 
find them taking all the latitude, and running to all the length 
and tediousness of speech in their arguments at the bar, in 
which men are unavoidably permitted to indulge in delibera- 
tive assemblies—in congress and our state legislatures— 
where it is impossible to introduce any regulations of the kind 
we have suggested. There are young lawyers who make long 
speeches to establish their reputation ; and old ones who spin 
out their arguments, partly that they may not lose the reputa- 
tion they have already acquired—from the fear, perhaps, that 
their powers will be suspected of decay, or will suffer by com- 
parison with those of their juniors—and partly from the natu- 
ral garrulity of age: and thus both young and old, when they 
get once fairly agoing, go on talking until their lungs refuse 
any longer to perform their office, and their legs to support 
them. An argument which ought not to consume more than 
two or three hours, is in this way frequently drawn out to the 
length of as many days, and sometimes of a week. This, we 
make bold to say, notwithstanding the names of the many 
great and highly gifted and learned men, whose example has 
lent a sanction to the practice, has in fact begotten a kind of 
false taste among us, with respect to forensic eloquence—and 
indeed eloquence of every sort—a taste which leads many to 
measure the merits of an argument by its length—is an intole- 
rable abuse. 

It is not easy to lay down any exact rule as to the length 
of a speech; and we are not for tying up public speak- 
ers, either at the bar or elsewhere, as the Romans did, to any 
specific period of time. But we do not scruple to affirm, that - 
if a cause is properly prepared for a hearing, and the advocate 
is properly acquainted with his subject, a speech of one or 
two hours’ length will in general be sufficient for the most 
difficult and important case ; and will nine times in ten make 
a more effectual impression upon the minds of the hearers than 
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one of as many days. It is also, in fact, a much greater proof 
of ability in the speaker, that he is able thus to condense his 
arguments, and bring out the merits of his case in a speech 
of moderate length; and though we know that men of un- 
questionable talents and learning do sometimes make very 
long arguments, yet as a general rule we are strongly inclined, 
within certain limits, to estimate the genius of an orator in 
the inverse ratio of the length of his orations. Nothing can 
be more puerile than that ambition which aims at distinction 
by making a longer speech than an adversary, or excelling in 
wind a man of acknowledged eminence as an orator, and 
which exults in the false eclat of having talked two or three 
days upon a stretch. The veriest blockhead on earth can do 
this, when he has once got rid of that timidity which inva- 
riably attends the first two or three efforts a man makes to 
speak in public, and which practice scarcely ever fails to over- 
cone. | 
Admitting, however, for the sake of argument, what in fact 
we strenuously deny, that itis any proof of talent to be able to 
spin out a speech to the length of two or three days, jt ought 
to be remembered, that neither courts of justice nor delibera- 
tive assemblies were meant to be theatres for the ostentatious 
display of talent—for the exhibition of.learning and rhetoric. 
Men assemble in courts and legislatures for the despatch of 
public business, and not to show themselves off for their own 
mutual amusement, or the gratification of a childish vanity ; 
and still less for the astonishment and edification of the 
‘¢ quantities of barren spectators’’—of the gaping multitude 
by whom they are surrounded, and whose admiration and ap- 
plause are, after all, in the estimation of a man of real merit, 
mere baubles not worth possessing. The suffrages of the 
multitude are at best a very equivocal proof of an orator’s ta- 
lents ; especially when they are founded on a single successful 
effort, or at most on one or two exhibitions of his powers. 
The mass of mankind are generally so far right in their 
judgments on this subject, that true eloquence never fails to 
move them; but it isa great mistake to infer from this that 
every speaker who succeeds in moving them, or who wins 
their approbation, is of course eloquent. Yet let their judg- 
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ment be worth what it may, the time of public bodies ought 
not to be taken up, and public business, particularly the admi- 
nistration of justice, ought not to be delayed, that certain am- 
bitious individuals may have opportunities of acquiring dis- 
tinction—of figuring away in newspapers and reports, and 
being talked about by the world. The length to which trials 
and law arguments are thus habitually extended in this coun- 
try, is really a public grievance. It is a practice which cannot 
be too strongly denounced: If the whole business of human 
life were to be conducted in all its various departments, upon 
the scale which prevails in the administration of justice, our 
lives ought to be extended to the period of antediluvian longe- 
vity, to enable us, before we are laid in our graves, to get 
through with any reasonable portion of that labour which 
Providence has sent us here to perform. ° 

A great deal of the blame of the present insufferable delays 
in the administration of justice in this state, is thrown upon the 
late convention; and the enemies of the common.law lay a 
pretty liberal share of it on that venerable system. But we 
are persuaded that neither the one nor the other ‘is in fault, 
These delays, we are convinced, arise mainly from the causes 
we have pointed out, and it is truly surprising that such ob-_ 
vious considerations should have been so long overlooked. 

As to the convention, more good, we believe, has re- 
sulted from it, and much less evil than was generally an- 
ticipated ; fer though the Supreme Court has experienced no 
relief from the new organization of the judiciary as to the bu- 
siness which arises in term, yet we believe that all ground of 
complaint, as to the business of the Circuits, has been effectu- 
ally removed. As far as we are informed, issues of fact are 
generally brought to trial, throughout the state, within a rea- 
sonable time after they are joined. The judges at the cir- 
cuits still continue, it is true, to take a great deal of unneces- 
sary time in trying causes, and not unfrequently keep juries 
impannelled for several days together. But this, though it is 
a great hardship on jurors, witnesses, and counsel, and on the 
judges themselves, does not tend much to create delays in the 
administration of justice in general, as the circuit calendars 
are, for the most part, kept down.’ Yet still there is a reme- | 
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dy wanting here too. Itis important that jurors, witnesses, 
parties, attorneys, counsel, and judges, should be relieved, as 
much as possible, from the fatigue, expense, and inconve- 
nience of these mammoth trials. How, and why is it, then, 
that trials are protracted to this unreasonable length? We an- 
swer, that they are not properly conducted. 

In the first place, too much importance is attached to the 
speeches of counsel; and lawyers, in addressing the jury, are 
allowed a great deal too much latitude. Trials at Nisi Prius, 
in England, do not occupy, in general, one fourth part of the 
time which they are allowed to consume in this state, or in- 
deed in this country at large. Any man may see that this 
is the case, by observing the reports of trials, which are every 
now and then published in the newspapers, and comparing those 
which take place in England with those which occur on our 
side of the water. Among several reasons of this difference, one 
of the most important is, that the defendant’s counsel, upon 
the trial of an issue of fact, is never allowed in the English 
courts to address the jury but once, and that in opening the 
defence. In doing this, he must make all the comments he has 
to offer to the jury, both upon his adversary’s evidence and 
his own. He then examines his witnesses, and the counsel 
for the plaintiff replies upon the whole case. If the defend- 
ant examines no witnesses, there is no reply; and the cause 
goes immediately to the jury, upon the charge of the judge. 
From this rule there is no deviation, except, perhaps, in trials 
for treason, and some other state prosecutions. This practice 
appears to us to be as well calculated for the attainment of the 
ends of justice, as our own ; and it is attended with infinitely 
less labour and loss of time to all parties concerned. Indeed, 
we think that the purposes of justice are better answered in 
this way, than in the tedious method which we pursue, and 
which has rather a tendency, by fatiguing and exhausting the 
jury, to perplex and confound them, instead of enlightening 
their minds and developing the truth. 

The loss of time and the extra fatigue of one speech, though 
in Our opinion it is a pretty serious matter, may perhaps be 
thought, by some of our readers, not very important. Yet our 
courts allow not only one extra speech, but permit two counsel 
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to address the jury on both sides if the parties wish it; and as 
one of the speeches—that of the counsel who begins the sum- 
ming up, as it is called, on behalf of the defendant—must 
necessarily be made in many cases immediately upon the 
closing of the testimony, when the speaker cannot possibly 
have had time to arrange his thoughts—must be made upon 
the spur of the moment, and when the trial has lasted several 
hours, or perhaps days, and must of course embrace a vast multi- 
tude of details—it will, almost of necessity, be long and ram- 
bling. To be brief, a,speaker must have method ; and to me- 
thodise, he must have time. The first speech of the defendant’s 
counsel in summing up is, therefore, most generally very tedi- 
ous. Thespeaker cannot help it if he will, and very frequently, 
he not only does not try to be brief, but, that his associate coun- 
sel, whois to follow him, may have time to arrange his notes 
and prepare himself for a. more systematic display of his elo- 
quence, he endeavours to talk as long as he can, and goes on, 
perhaps repeating the same thing twenty times over, until he 
has worn out the patience of every body that hears him, and 
talked the jury tosleep. Having thus, with the aid of several 
pauses to take breath, or moisten his parched and feverish or- 
gans witha drink of water, or look over his notes for fresh mat- 
ter, prosed away for two or three hours, or longer, and given 
his associate the needful space for getting himself ready, he 
sits down overcome with his exertions. The miserable jury, 
roused from their slumbers by the sudden cessation of his 
voice, collect as well as they can their scattered ideas, and 
rubbing their heavy eyes, compose themselves once more 
into a listening attitude, for a more methodical oration, 
which is now commenced by his’ associate counsel. But 
their powers soon sink again under the effort—exhausted 
nature again gives way, and sleep a second time asserts its 
empire over their senses. The speech, however, goes on, and 
time, which brings with it an end of all things, brings this 
orator also to the close of his oration. ‘Then come the replies 
of the plaintiff’s counsel, who have not only to comment on 
all the testimony, and state their views of the case, but must 
also answer as far as their notes or their memories serve, every 
thing that has been said on the other side. To all this the 
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jury must listen, or what is the same thing, must sit and be 
talked to as long as any one of four men can find any thing to 
say. Then, to wind up all, comes the charge of the judge, 
who is obliged to advert to every important topic touched 
upon by the counsel, as well as say a great many other things 
besides ; and sometimes too is evidently not a little ambitious 
of showing the jury that he can talk as long and as fluently as any 
of the lawyers. All this is really too much for human patience, 
or indeed, for any of the faculties of man to endure. Toa mere 
spectator who can go in and out when he pleases, and hear 
as much of it, or as little as he likes, it may seem an amusing 
farce, or an ostentatious and disgusting parade, according to 
his individual humour, or the feeling of the moment ; but it is 
something more serious to the jury, to witnesses and to parties, 
counsel and attorneys, who are attending in other causes. 

It is nota matter of surprise that when such scenes are almost 
daily présented to the view of the people, and when jurors, 
parties, and witnesses, are so frequently obliged to submit to 
these inflictions, that there should be a good deal of complaint 
and grumbling against the law and the administration of jus- 
tice. Ifthe people knew exactly where to lay the blame, we 
should not hear as much censure as we do of the convention, 
and of the common law. No organization of the judiciary, 
and no system of law will ever be adequate to the due des- 
patch of the business of the courts as long as things are suffer- 
ed to goon in this way. And though the circuit judges are 
able to keep pace with their calendars at present, they will 
soon find their business too much for them, if they persist in 
this tedious mode of trying causes. How, and why, and when 
this deviation from the English practice, which in this state 
is adhered to so closely in many other things of infinitely less 
consequence, was introduced among us, is not very easy to 
ascertain, or even to imagine; but the sooner the English 
practice is reverted to we think the better, unless it is wished 
that the law should become odious, and’ that our whole system 
of jurisprudence should, at some future period, be entirely 
torn to pieces by popular resentment. 
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It is a business which either the courts, or the lawyers, or 
the legislature, and in fact all of them, will do well to look to. 

We do not recommend the practice of the English courts in 
this particular, from any partiality to England or her institu- 
tions; for there is nothing on which we more felicitate our- 
selves than in being able to boast that this is the land of our 
birth, and sincerely thank God that our lot has been cast in 
it. But though we feel an ardent attachment to our country, 
and admire and venerate her institutions, we cannot ‘shut our 
eyes to their faults, or perhaps we should rather say, to the 
abuses that have crept into them ; aad we think that one of the 
best proofs we can possibly give of our patriotism, is to point 
out those abuses, and_do all we can to reform them by show- 
ing what is the remedy. Whether the people of this country 
have done wisely or not, in adopting the English law as the 
basis of their jurisprudence, there can be no doubt, as long 
as we pretend to copy after that nation in this matter ; that 
when we find the administration of justice standing in need of 
reform, the most obvious and natural mode of proceeding is 
to cast our eyes upon the state of things among them, and see 
how they get on; that we ought to inquire whether they meet 
with the same difficulties and embarrassments which we ex- 
perience, and if we find they do not, that we should then 
consider how they avoid them, and should in that particular 
amend our system accordingly. These are matters in which 
experience is the only thing we can safely rely upon ; and we 
look to England, not from any unpatriotic preference, or bi- 
gotted partiality for English laws, manners, and customs, but 
because that is the only country in the world beside our own 
where the results of experience on these precise subjects are 
to be found. To apply this to the trial of causes, we find that 
our own method is getting to be absolutely intolerable, while 
the English courts experience little or no embarrassment from 
the mode which they pursue. We ask then, is it not the best 
thing we can do to reform our system in this particular by 
adopting theirs ? | 

We dare say there are those who will think the innovation 
we propose a dangerous infringement upon the liberty of the 
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citizen, because it tends to restrict the freedom of speech, and 
curtail men of the right of being heard by their counsel in 
courts of justice. We grant that counsel have a right to 
speak upon reasonable occasions, and for a reasonable time; 
and that men have a-right to be heard by counsel ; but we say 
that there are men in the profession by whom these rights 
are at present abused, and that the public being the suf- 
ferers by the abuse, have a perfect right to impose rea- 
sonable restrictions upon counsel. Counsel have not a right 
to speak as long as they can find any thing to say ; and no 
man could with reason complain that his liberties were in- 
fringed, because the courts would not allow his lawyers to 
talk people to death. 

The circuit judges, we think, have the power, each one for 
himself, to lay down rules on the subject, and in justice 
to the public they ought to do it. It certainly might excite 
some clamour at first; but that we believe would soon die 
away; and at all events, we are quite confident that public 
opinion would in the end sustain the judges in the proposed 
innovation, and decide against its opposers. The fear of 
elamour is moreover a very poor reason for a judge to assign 
as an excuse for not doing his duty. : 

If, however, there is no circuit judge to be found suffici- 
ently bold and independent to take upon himself the responsi- 
bility of attempting to introduce this reform, let the Bar take 
it on them; and if they will not or cannot do it, let it be 
done by the legislature. 

There may perhaps be those who will think that the in- 
terests of the Bar are opposed to the measure, or at any rate, 
that the Bar will themselves think so. But we do not be- 
lieve it. We believe that the Bar will always be found cheer- 
fully disposed to do all they can towards any reform which the 
public good may appear to require. Asa body they have 
a common interest with the rest of the community in a pure, 
prompt, and wholesome administration of justice. Nothing 
so much tends to elevate and ennoble the profession—to ren- 
der it both lucrative and respectable, and make its higher 
walks and honours accessible to all who have the ambition to 
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seek them, and the talents, industry, and perseverance need- 
ful to the attainment of distinction. We therefore flatter our- 
selves that the suggestions which we have just thrown out will 
not be suffered to pass entirely unheeded by the body of our 
brethren. On the contrary, we indulge a strong hope that 
they will he listened to with a considerable degree of atten- 
tion, and are not without some expectation that they will ul- 
timately be acquiesced in by the whole profession. It ap- 
pears to us that the lawyers are not only not interested in re- 
sisting the reformation of the Nisi Prius practice which we 
propose, but that there is no class of men more interested in 
bringing it about than they are, and especially those who act 
chiefly as advocates, and whose labours at the circuits it would 
incalculably lighten. 

It would be no difficult matter to pursue these observations 
to a much greater length, and to point out several other im- 
portant particulars in which the Nisi Prius practice of our 
courts is peculiar, and tends in a most inconyenient degree to 
lengthen the trials of issues, without answering any valuable 
purpose that makes up for the evil. But we think we have 
already extended our remarks to a length quite sufficient for 
the present. We therefore reserve what we have to say fur- 
ther on this head for some other occasion, and shall now dismiss 
the whole subject of the delays of justice with remarking, that 
although the organization of the judiciary is manifestly sus- 
ceptible of improvement in the mode recommended by the 
lawyers in the report of their committee, and the above pro- 
positions of the judges may also have a very good effect, yet 
neither the one party nor the other have, in our opinion, 
gone half farenough. Those delays arise not so much from 
a defective organization of the judiciary, as from the impro- 
per courses pursued in the administration of justice. The 
fault lies in the PRACTICE oF THE CoURTS, which in many of 
its most important particulars is radically wrong, and demands 
most imperiously to be reformed; and if it be not reformed 
while there is now an opportunity of doing it in a moderate 
and reasonable way, and with due deliberation, popular indig- 
nation will, after a while, become strongly excited against 
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the whole law, and the whole administration of justice, and 
we shall have the reform with a vengeance. That set of 
anti-common law declaimers, whom we have treated with so 
little ceremony in our observations on Mr. Verplanck’s book, 
and elsewhere in this number, will soon begin to find in the 
people ready listeners to their declamation, and we shall have 
to submit to a course of their mad experiments. God forbid 
that this should ever come to pass !—but we feel no little 
alarm on the subject. 
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Tere has been so much said and written, of late years, concerning a Na- 
tional Bankrupt Law, that we are not disposed to tax our own invention, or the 
patience of our readers, by offering them any observations of our own on the 
subject. The general question must be pretty well understood, or itis surely 
the most incomprehensible of all modern topics. 

The details of the system are all that we can consider as having much claim 
to investigation. With a view of exhibiting in our pages the system which at 
present prevails in England, we have availed ourselves of Mr. Untasxz's Di- 
gest, or ‘as he chooses to call it, “‘ Translation” of the English Bankrupt Act of 
5 Geo. 1V. c. 98, passed in 1824. 

That act was the first attempt to consolidate the English Bankrupt Laws, 
and reduce them to order. And though Parliament thought fit to make a few 
unimportant alterations in its provisions before it went into force, and to pass 
a new act, the stat. 6 Geo. IV. c. 16. repealing the act digested by Mr. U.; yet 
the two, as to all practical purposes in this country, are the same thing. The 
last act was passed in May, 1825. 

We had prepared, after collating them carefully, a list of the differences be- 
tween the two acts. But on looking the catalogue over, we really find them of 
so little consequence, that we have not thought them worthy of a particular 
enumeration. With the exception of five or six sections, the two acts are the 
same, word for word, and those new sections are conversant about details of 
inferior interest to us in this country. 

The Digest of Mr. Uniaske is, therefore, the most complete view of the present 
English system of Bankrupt Law that we can, in the same space, lay before 
our readers. 


| TITLE OF BANKRUPT. 
It is expedient to amend the laws relating to bankrupts, and 
to simplify the language thereof. 
Construction of the Jct : 


This act shall be construed beneficially for creditors; and 
nothing herein contained shall alter the present practice of 

















1432 BANKRUPT LAW. 


bankruptcy, unless expressly declared. It shall extend to 
aliens, denizens, and women, but it shall not affect, in any 
manner, commissions issued before it passed, except as is 
herein specifically enacted ; nor shall it extend to Scotland or 
Ireland, unless expressly mentioned. Whatever the Lord 
Chancellor is required to do, may be performed by a Lord 
Keeper, or Lords Commissioners of the Great Seal ; and what- 
ever is required to be done by. the commissioners or as- 
signees, may be performed by the majority of the commis- 
sioners, or by one assignee, if there are no more chosen. 


Section 1.—Persons who may become Bankrupis. 


Contents: 1. Buying and selling.—2. Using the trade of 
merchandise.—3. Bills of exchange and insurance.—4. Par- 
ticular trades. —5. Who may not become bankrupts. 

1. Persons who seek their living by buying and selling, 
or by buying and letting for hire, or by the workmanship of 
goods and commodities, either for themselves, or as agents or 
factors for others. 

2. Persons using the trade of merchandise by way of bar- 
gaining, exchange, bartering, commission, consignment, or 
otherwise, in gross or by retail; persons making bricks, or 
burning lime for sale, being tenants, lessees, or partners in 
such trade ; manufacturers of alum or kelp; sheep and cattle 
salesmen. 

3. Persons engaged in any traffic of bills of exchange, pro- 
missory notes or negotiable securities; except navy or vic- 
tualling bills, or ordnance debentures; and persons insuring 
ships or their freight, or other matter, against the perils of 
the sea. ., 

4. Printers, bankers, brokers, underwriters, packers, ware- 
housemen, wharfingers, builders, carpenters, shipwrights, 
bleachers, fullers, dyers, victuallers, innkeepers, brewers, 
malsters, stage coach proprietors, and scavengers. 

5. The following persons shall not be deemed traders un- 
der this act :—Receiver General of the taxes; any member 
of a trading company established by charter or act of parlia- 
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ment; farmers, graziers, common labourers, or workmen for 
hire. 


Section 2.— Acts of Bankruptcy, committed with intent to 
defeat or delay creditors in the recovery of their debts. 


Contents: I. Absence from the realm or house, or confine- 
ment to the house. 2. Arrest, imprisonment, or escape. 3. 
Attachment, or transfer of property. 4. Declarations of in- 
solvency. 5. Giving preference to the petitioning creditor. 
6. Privilege of parliament. 

1. Departing this realm, or being out of it, remaining 
abroad ; departing from his dwelling house, or otherwise ab- 
senting himself, or beginning to kcep his house. 

2. Suffering himself to be arrested for a debt not due; 
yielding himself to prison ; suffering himself to be outlawed ; 
procuring himself to be arrested ; lying in prison for twenty- 
one days, on arrest for debt, or on attachment for non-pay- 
ment of money ; escaping out of prison, or custody, on such 
arrest. But if he is in prison at the commencement of this 
act, he shall not be declared a Saenreyr until he has lain in 
prison two months. 

3. Granting, conveying, or delivering any of his lands or 
tenements, goods or chattels; surrendering his copyhold lands ; 
or procuring any of his property, real or personal, to be at- 
tached, sequestered, or taken in execution. 

4, Petitioning for the benefit of any insolvent debtor’s act ; 
but the commission must issue within two months after no- 
tice of the petition in the London Gazette—declaring or ad- 
mitting, at a meeting of his creditors, that he is unable to ful- 
fil his engagements; filing in the office of the secretary of 
bankrupts a written declaration, under his signature and at- 
tested by an attorney or solicitor, that he is unable to meet 
his engagements: Provided a memorandum of such declara- 
tion, under the signature of the secretary or his deputy, shall 
have been published in the London Gazette within eight days 
after the filing. The commission must issue within two 
months, and the docket must be struck within four days after 
the advertisement, in a London commission, and within eight 
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days in a country commission. The Gazette shall be evi- 
dence to the commissioners of such filing ; and no concert'or 
agreement respecting such declaration, between the bankrupt 
and the petitioning creditor, shall invalidate the commission. 
5. Paying to any person who has struck a doeket against 
him, any money, or giving any security for the debt, or for 
the payment of a greater proportion of his debt than other cre- 
ditors are to receive. 
- 6. Traders having privilege of patliament, not paying, sa- 
tisfying, or securing a debt to the amount of 1007. for which 
legal process has been sued out against them, within one 
month after service of process ; or neglecting «ao enter bail to 
the action; or disobeying any order or decree of a court of 
equity for the payment of money, after due service, and after 
an order fixing a peremptory day for the payment has been 
served eight days. But in all other respects they may be 
proceeded against as other traders, except that they shall not 
be arrested but in cases of felony. » 


Section 3.—Commission. 


Contents: 1. How the commission shall issue. 2. The 
amount of the petitioning creditor’s debt. 3. Commission 
against partners. 4. Insufficient debt to support commission. 
5. Auxiliary commissions. 6. Expenses of prosecuting com- 
mission. 7. Demise of the Crown, or death of the bankrupt. 
8. Superseding the commission. 

1. On the application of a creditor, by a written petition, 
under oath before a master in Chancery, the Lord Chancellor 
may issue a commission under the great seal, appointing such 
persons as he may think proper, to be commissioners, with 
the powers hereinafter mentioned ; and a bond shall be given 
by the petitioning creditor to the Lord Chancellor in the pe- 
nalty of 2007. conditioned to prove the debt—the act of bank- 
ruptcy—and to proceed on the commission ; and in case the 
condition shall not be performed, the Lord Chancellor may 
order satisfaction to be made, and assign the bond to the party 
who may sue thereon. | 
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2. A commission may issue on the petition of a single cre- 
ditor, whose debt shall amount to 100/.; or of two, if their 
joint debts amount to 150/.; or of three or more, if their debts 
shall amount to 2007. If the credit is on a valuable consider- 
ation, the debt shall be sufficient to support a commission, 
although not actually due at the time of the bankruptcy. 

3. A commission may issue against one or more partners, 
without including the rest; and when it shall issue against 
any of the partners of a firm not included in a former commis- 
sion the same persons may be appointed to execute both, if 
the Lord Chancellor shall think fit; and the same assignees 
in that case shall be invested with the property under both 
' commissions. 

4, If the petitioning creditor’s debt be found insufficient to 
support a commission, the Lord Chancellor may order the 
commissioners to proceed upon the application of any other 
creditor whose debt is sufficient. 

5. Auxiliary commissions may be ordered by the Lord 
Chancellor for the proof of debts under 20/. and the commis- 
sioners shall possess the same powers as under an original 
commission. _ | 

6.. The commission shall be prosecuted at the expense of 
the petitioning creditor, until the choice of assignees, who 
shall reimburse him out of the first money they shall receive ; 
and should any creditor be dissatisfied with the charges, they 
shall be settled by a Master in Chancery. 

7. No commission shall abate by the demise of the Crown, 
or by the death of the bankrupt after adjudication. 

8. Where a commission has issued against a trader for hay- 
ing paid or secured the debt of a petitioning creditor, after a 
docket struck, or for securing a larger proportion of his debt 
than other creditors are to receive, the Lord Chancellor may 
either supersede it or grant a new commission ; and he may 
likewise supersede a commission as to one or more partners, 
without affecting its validity as to the others. And all pro- 
ceedings by a bankrupt to supersede a commission for any 
defect in the issuing, or in any of the proceedings thereon, 
shall be commenced within twelve months after the com- 
mission. 
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Section 4.—Commissioners: their powers and duties. 


Contents: 1. They shall take an oath—2. Shall examine 
the bankrupt, and all other persons—3. May issue warrants— 
4. Shall adjudge him a bankrupt, and appoint time for sur- 
render—5. The bankrupt shall be free from arrest during 
examination ; adjournment sine die. 

1. The commissioners shall, before they act, take an oath 
to execute their duty faithfully, impartially, and honestly, 
according to the best of their skill and knowledge, without 
favour or affection, prejudice or malice. They shall admi- 
nister the oath one to another, and keep a memorial thereof, 
signed by them all. 

2. They shall have the power to summon before them the 
bankrupt, his wife, or any other person capable of giving in- 
formation concerning the bankrupt’s estate and affairs, for 
examination, which shall be reduced to writing, and signed by 
the person examined; and may oblige them to deliver up all 
property belonging to the bankrupt, as well as all hooks, pa- 
pers, or writings necessary to establish the trading, and act of 
bankruptey.—And should they refuse to obey the summons, 
the commissioners may order them to be arrested and brought 
before them ; and shall pay the necessary expenses of all wit- 
nesses who may be summoned before them. If the bankrupt, 
after being apprehended, shall conform to the act in all things, 
he shall have the same benefit as if he had voluntarily surren- 
dered. | 

3. They may issue warrants to arrest the bankrupt, his wife, 
or any other persons whom it may be necessary either to bring 
before them or to commit under the authority of this act ; and 
the person acting under the warrant may break open houses 
and other places, and use all necessary force in arresting such 
persons, or in taking possession of any of the bankrupt’s effects, 
books, or papers. The warrants may be executed in Ireland 
or Scotland, upon being regularly verified before a magistrate, 
or judge ordinary, and sworn to by the person named therein. 
Search warrants may also be issued to carry this act into effect, 
by magistrates who shall see sufficient ground for them. 
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4. The commissioners shall, after the examination, adjudge 
such person a bankrupt if they see sufficient cause, and shall 
give notice thereof in the London Gazette, and shall appoitit 
three public meetings for the bankrupt to surrender and con- 
form, the last of which shall be on the 42d day limited for his 
surrender ; and the Lord Chancellor may enlarge the time for 
the surrender of the bankrupt from time to time, but the order 
must be made six days at least before the day appointed for 
his surrender. | 

5. The bankrupt shall be free from arrest or imprisonment 
by any creditor until his examination shall have been com- 
pleted ; provided he was not in custody at the time of his sur- 
render ; and the commissioners ‘may adjourn the last exami- 
nation sine die, from which time the bankrupt shall be free 
from arrest, not exceeding three months. Should the bank- 
rupt be in prison, he may be brought before the commissioners 
by warrant, at the expense of the estate, to surrender; and 
persons may be appointed to attend him with his books and 
writings, to enable him to make up the accounts and state- 
ments, which shall be delivered to the assignees ten days 
before his last examination. . | 


Section 5.— Assignees: their powers and duties. 


Contents: 1. Appointment of provisional assignees, and 
choice of assignees by creditors—2, Power of rejection. cer- 
tificate of approbation, investment of property in assignees— 
3. Bankrupt shall deliver up books, &c. and attend the assig- 
nees—4. Lord Chancellor may remove ass#gnees, but suits 
shall not abite—5. Assignees shall keep books, and their ac- 
counts shall be audited. : : 

1. The commissioners shall appoint provisional assignees, 
in whom the bankrupt’s property real and personal shall be 
vested, until the creditors shall choose assignees ; which shall 
take place at the second meeting ; and every creditor shall 
vote who has proved debts to the amount of 10/.; every joint 
creditor of partners who has proved to that amount against 
any of them, and every person authorized by letter of attorney, 


duly verified by any such creditor. 
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2. The persons chosen assignees shall signify in writmg 
their acceptance of the appointment, and the commissioners 
sliall have power to reject any person so chosen, if they. shall 
think him unfit. But should the choice receive their approba- 
tion, they shall make a certificate to that effect, which must be 
entered within two months from the signature, in the office of 
the register of proceedings in bankruptcy ; and which shall 
vest in the assignees the whole real and personal property of 
the bankrupt, which he shall possess at any time before his 
certificate, as fully, and with the same rights and powers of 
recovering and alienating, as the bankrupt possessed. | 

8. The bankrupt shall, immediately after the choice of as- 
signees, deliver up to them all his books and writings in his 
own possession, and shall discover to them whatever may be 
in the possession of others. He shall likewise, upon reasona- 
ble notice in writing, attend the assignees for the purpose of 
making up the accounts; and shall be at liberty at all seasona- 
ble times before his last examination to inspect his books and 


‘writings, ond if necessary, to be accompanied by two per- 


sons.—And even after the certificate he shall attend the as- 
signees, upon a written notice, to settle his accounts; and shall 
also attend any court of record respecting the same, or shall 
do any other act necessary for getting in the estate. 

4. The Lord Chancellor may direct the removal of any of 
the assignees, and the creditors shall in like manner choose 
others im their places; and the certificate of the choice shall 
vest the bankrupt’s estate in the new assignees, either solely 
or with the other assignees not removed; and no suit in law 
or equity shall abate in consequence of the removal of any of 
the assignees, but shall proceed in their names.as if originally 
commenced by them. . 

5. The assignees, shall keep regular account books, which 
may be inspected by the creditors at all seasonable times, and 
the assignees shall, on a summons from the commissioners, 
produce all the books and writings relating to the estate, under 
the penalty hereafter mentioned. The accounts of the as- 
signees shall be fully and regularly audited, not sooner than. 
four months, and not later than six months after the last exa- 
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mination of the bankrupt upon a notice of twenty-one days of 
a public meeting; and the assignees may be sworn to theirac- 
counts, and all their just expenses allowed. 


Section 6.—The Estate— The management and sale thereof. 


Contents: 1. Sale of Copyhold—2. Do. of Estates Tail— 
3. Do..of the goods of others in his possession—4. Bankrupts 
joining in Conveyance—5. Transferring Stock—6, The re- 
demption of his Property—7. Property taken under Extent 
—8. Distress for Rent—9. Accepting the Leases of the Bank- 
rupt—10. Confirming his purchase of Land—11. Exécution 
of Powers—12. The Acts and Conveyances of Bankrupts—— 
13. Depositing proceeds of Estate. 

1. The assignees may sell in the usual manner all interest 
the bankrupt may have in any copyhold or customary lands, 
and authorize the surrender of the same; and the purchaser, 
before he enters or takes the profits thereof, shall agree and 
compound with the lords of the manors for the usual fines, 
dues, and other services, who shall thereupon, in the ordina- 
ry manner, grant to him the estate or interest which he shall 
have purchased, and shall admit him.as tenant of the same. 

2. They may also sell in. the usual manner any heredita- 
ments of which the bankrupt is seized in any estate tail in 
remainder or reversion, which shall bind the bankrupt, the 
issue Of his body, and all persons claiming under him after 
the bankruptcy, or whom he could by law cut off or debar. 

3. All goods and chattels in the possession of the bankrupt, 
or at his disposal at the time of the bankruptcy, with the per- 
mission of the true owner, of which the bankrupt was reput- 
ed owner, may be sold for the benefit of his creditors. But 
this shall not affect the transfer of ships or vessels made as 
the security of debts by mortgage or assignment, according to 
the act for the registry of vessels. 

4. The Lord Chancellor may order the bankrupt to join 
in any conveyance of his estate by the assignees, and if he 
disobey the order he shall be estopped from objecting to the 


validity of the conveyance: which shall bé as valid as if exe- 
cuted by him. 
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5. The Lord Chancellor may, upon the application of the 
person entitled to the dividend, order the assignees and all 
other persons to transfer any government stock, funds, or an- 
nuities, or stock of any company, which may be standing in 
the bankrupt’s name as frustee, to such persons as he may 
think fit on the same trusts; and may order the bankrupt 
and all other persons, whose consent may be necessary, to 
transfer any such stock, funds, or annuities as may stand in 
his own name to the assignees, and to pay the dividends 
thereon. 

6. The assignees may redeem any property real or personal 
which the bankrupt may have granted, or conveyed upon a 
condition of redemption, by the payment of money or other- 
wise, according to the condition, as fully as the bankrupt 
might have done; and may afterwards sell the same. And 
all salesof bankrupt’s real or personal property shall be free 
from auction duty. | 

7. If any of the real or personal property of the bankrupt 
shall be extended, by any person pretending to be an acccunt- 
ant or debtor to the King, the commissioners shall fully in- 
vestigate the subject, and if it shall appear that the contract 
was notoriginally made with such accountant, or was made 
with him as trustee for another, they may sell such property 
notwithstanding the extent; and the purchaser may recover 
the same from any person who shall detain it. 

8. No distress made on the effects of a bankrupt after an 
act of bankruptcy, shall avail for more than two years rent 
accruing prior to the commission, but the residue may be 
proved underthe commission, as any other debt. 

9. If the assignees shall accept any lease or agreement for 
alease to which the bankrupt is entitled, he shall be released 
from the performance of every part of the contract. But if 
they give him notice that they do not intend to accept it, he 
shall deliver the lease to the person granting it within fourteen 
days after ; and if the assignees shall not, upon being requir- 
ed, elect either to accept or to decline the acceptance, the 
Lord Chancellor, upon application, may order them to make 
the election; and may make such other order as he may 
deem fit. 
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10. If the bankrupt shall have entered into any agree- 
ment for the purchase of any estate in land, the assignees 
shall elect whether they will execute or abandon the agree- 
ment, and the Lord Chancellor may order them to make such 
election, and to deliver up the agreement, or make any other 
order he may deem necessary. 

11. The assignees may execute all powers vested in the 

bankrupt, except the nomination to a vacant ecclesiastical be- 
nefice. 
12. All bond fide acts, contracts, and dealings of the bank- 
rupt, and all legal process under which his real or personal 
property may have been seized two months before the com- 
mission, shall be valid, notwithstanding a prior act of bank- 
ruptcy, unless there shall have been at the time either an ac- 
tual or constructive notice of the act of bankruptcy. And 
where a second commission is issued upon the first being su- 
perseded, the period of two months above mentioned shall 
mean two months before the first commission. 

No money received 4ond fide by creditors from the bank- 
rupt before the commission, without notice of the act of bank- 
ruptcy, shall be required to be repaid. . 

And all goods delivered or payment of debts made to the 
bankrupt shall be valid, unless there is notice of an act of 
bankruptcy, or of stopping payment. 

Any conveyances, transfers, assignments, or delivery of 
property real and personal of any kind whatsoever, made by 
the bankrupt while insolvent, either to his children or any 
other person, shall be void; except for a valuable considera- 
tion, or upon the marriage of any of his children. 

Notice in the London Gazette of the commission shall be 
considered sufficient to all persons of a prior act of bankrupt- 
cy; and notice to any accredited agent of any corporation or 
company shall be a sufficient notice. 

13, The major part of the creditors in value may, at the 
meeting for the choice of assignees, direct where the proceeds 
of the estate shall be deposited ; and should they not so di- 
rect, the commissioners may appoint the place of deposite ; 
but it shall not be in the hands of the commissioners, the as- 
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signees, their solicitors, or any house in which they have an 
interest. The Commissioners may also direct any money; 
the proceeds of the estate, to be invested in exchequer bills, 
to be kept where they shall direct. 


Section 7.—Proving Debts. 


Contents: 1. How to be proved—2. Debts contracted af- 
ter bankruptcy—3. Mutual Debts—4. Sureties—5. Contin- 
gencies—6. Annuities—7. Bills of Exchange—8. Costs—9. 
Actions brought prior to the bankruptey—-10. Expunging un- 
just Debts. 

1. The creditors may prove their. debts either at any of the 
three meetings appointed by the commissioners, or at any 
other meeting appointed by them for that purpose; and may 
prove their debts upon their own oaths. Corporations and 
public companies may prove their debts by their agents, who 
must swear that they are duly authorized. Creditors at a dis- 
tance, may prove their debts by affidavit before a Master in 
Chancery; and those who are abroad, by affidavit before a 
magistrate, attested by a notary public. 

2. Debts contracted after an act of bankruptcy, without 
any knowledge thereof, may be proved ; and debts becoming 
payable after an act of bankruptcy, but contracted before, 
may be proved, and dividends paid thereon the same as on 
other debts; deducting a rebate of interest of five per cent. 
from the declaration of a dividend to the time of the payment 
of the debt by the terms of the contract. 

3. On the mutual debts or credits between the bankrupt 
and any person, the commissioners shall ascertain the balance 
between them ; but no credit shall be allowed which was given 
after an act of bankruptcy, unless it was given two months 
before the commission was sued. 

4. Sureties and persons legally responsible for the debts of 
the bankrupt, which have been proved by the creditors, shall, 
after they have paid the same, stand in the place of the origi- 
nal creditors. 

5. The demands under vatieen or salut bonds or 
policies of insurance may, after the loss or contingency shall 
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have happened, be proved and dividends paid, as if the loss or 
contingency had happened before the commission issued. 

Debts payable on contingencies, which shall not have hap- 
pened. before the commission issued, may be valued by the 
commissioners, and dividends paid on such amount ;. but if 
the valuation shall have taken place before the contingency 
shall have happened, then the debt may be proved and divi- 
dends received without interfering with any dividends pre- 
viously paid to other creditors. 

6. Annuity creditors of the bankrupt may prove for the va- 
lue of such annuities, which shall be ascertained by the com- 
missioners with reference to the original price, deducting 
whatever diminution shall have been caused in the value by 
the lapse of time from the grant thereof to the date of the 
commission. | 

No actions shall be brought by persons entitled to such an- 
nuities against any collateral sureties, until the sum due there- 
on shall have been proved under the commission, and if such 
sureties shall then pay the amount, they shall be discharged 
from all claims, and the certificate to the bankrupt shall be a 
full discharge of such sureties; but if the sureties shall not 
pay the sum due, they may be sued for the accruing pay- 
ments, until the annuitant shall be paid, with interest, at the 
rate of four per cent. per annum, from the time the sureties 
shall have received notice of the proof under the commission. 

7. The holders of bills of exchange or promissory notes 
on which interest is not reserved, shall nevertheless receive 
interest on the same from the time they became due to the 
date of the commission. 

8. All costs which have been incurred in-courts of law or 
equity, respecting any debts proved under the commission, 
shall also be allowed. 

9. Creditors who have brought actions prior to the bank- 
ruptcy shall not be permitted to prove the demand for which 
such actions are brought, unless they shall relinquish the ac- 
tions ; and proving their demands under the commission shall 
be deemed an election ; but the relinquishment of the action 
by one plaintiff shall not affect the right of other plaintiffs to 
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proceed, should they prefer so to do. And should the eom- 
mission be superseded, they may still proceed in the action, 
and arrest the bankrupt de novo, if he has not entered bail, 


_ and proceed in every other respect as if the commission had 


never issued, 

10. Hf it shall appear to the commissioners, upon the re- 
presentation of the assignees, or any of the creditors, that 
debts have been proved which are not justly due, they shall, 
after a full investigation, expunge them ; but the persons ma- 
king the. representation shall be bound to pay such costs to 
the creditor whose debt is so disputed, as the commissioners 
may order, which may be recovered by ‘petition. The appli- 
cation must in the first instance be made to the Lord Chancel- 
lor, to. whom likewise either party may appeal from the deter- 
mination of the commissioners. 


Section 8.— Dividends. 


Contents: 1. How and when made—2, Second Dividend 
—3. Unclaimed Dividends—4. Surplus—5. Proportion of 
Debts on Securities—6. Separate Estate. 

1. A dividend of the bankrupt’s estate shall be made not 
sooner than four, nor later than twelve months after the issu- 
ing of the commission, nor until the accounts of the assignees 
shall have been audited, and a statement made on oath. The 
assignees shall appoint a public meeting of creditors, by a no- 
tice, of twenty-one days in the London Gazette, for the. pay- 
ment of dividends; and the commissioners shal} make an or- 
der for the distribution of such part of the estate as they may 
think fit, in proportion to the debts of the creditors. The or- 
der shall be in writing under their hands; one part to be de- 
livered to the assignees, and another filed amongst the. pro- 
ceedings ; it shall state when and where it was made. the 
amount of the debts proved; the amount of the money re- 
maining in the hands of the assignees to be divided; the 
proportion of each creditor’s debts to be then paid ; and lastly, 
the amount allowed to be retained by the assignees, with the 
reasons.of such retention. ‘The assignees shall then proceed 
under such order to make the distribution, taking receipts in 
a book, which shall be their discharge. 
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9. if the whole of the bankrupt’s estate shall not have been 
distributed at the first meeting, a second shall be held after 
the same notice within eighteen months from the issuing of 
the commission;. when the commissioners may order a final 
distribution of the remaining part of the estate to be made. 
But in ease there should be any part of the estate still out- 
standing, which shall be received after the second division, 
the same shall be distributed in like manner within two 
months after it shall be converted into money. 

3. The assignees shall pay all unclaimed dividends, either to 
the creditors entitled to them, or file a certificate of the same 
with the secretary of bankrupts, within six months after the 
passing of this act, or within fourteen months after the order 
for the payment of them by the commissioners, under the pe- 
nalty hereafter mentioned. And the commissioners may or- 
der such unclaimed dividends to be invested in the public 
funds, or any government security, subject to the order of the 
Lord Chancellor, who may, three years after the order of 
distribution, direct them to be divided amongst the other cre- 
ditors. 

4. If there shall be any overplus of the vitae estate 
after paying all the creditors, with interest from the time of 
proving their debts, five per cent. on those debts which bear 
interest, and four per cent. on all others, the assignee shall pay 
the same to the bankrupt, to whom also they shall send a full 
and fair account, and he shall have power to recover the re- 
mainder of the debts due to him. 

5. No creditor shall receive more than a rateable part of his 
debt upon any security or attachment, except there has been 
a seizure of any part of the bankrupt’s property before the 
bankruptcy, under an extent or execution ; or upon any mort- 
gage or lien on his property. 

6. The debts due from the sepaPate estate of the bankrupt 
shall be fully paid before any part of such separate estate shall 
be appropriated to the payment of dividends on his joint 
debts. 

Section 9.—Certificate. 
Contents: 1. Granted on conformity—2. How granted— 
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3. How allowed under former commissions—4. Proof of the 
signatures of creditors—5. Contracts to induce signatures 
void—6. Effect of certificate—7. Effect of certificate under 
second commission—8. Causes for withholding certificate 
9. Engagements to pay debts, discharged by certificate. 

1. If the bankrupt shall have conformed in every respect to 
the laws concerning bankrupts, he shall receive a certificate of 
such conformity, which shall discharge him from all debts and 
demands proveable under the Leconte but it shall not 
extend to his partners. 

2. The certificate shall be signed by four-fifths i in number 
and value. of the creditors, who have proved debts to the 
amount of 20/. testifying their consent to his discharge ; and 
the commissioners shall, in writing under their hands and 
seals, certify to the Lord Chancellor that the bankrupt has 
fully conformed to the laws, that there is no reason to doubt 
the truth and fulness of his discovery, and that the creditors 
have signed the certificate. The bankrupt shall then make 
oath that it has not been obtained by fraud; and lastly, the 
Lord Chancellor shall allow the same ; against which allow- 
ance any creditor may be heard. 

3. This is not to affect the allowance of certificates under 
any commission before this act, which may be signed by 
three-fifths in number and value of the creditors ; signed also 
by the commissioners, and allowed by the Lerd Chancellor. 
And certificates may be signed by the commissioners, and al- 
lowed by the Lord Chancellor, after six months from the last 
examination, under any commission issuing after the passing 
of this act, if signed by three-fifths of the creditors in number 
and value, or nine-tenths in number ; and also, after eighteen 
months from the last examination, under any commission, if 
three-fifths in number and value, or nine-tenths in number, 
with the exception of oné, shall have signed the certificate. 

4. Full proof shall be required by the commissioners of the 
signature of the creditors to the certificate, or of the autho- 
rity of persons representing them. 

5. All contracts or securities given directly or indirectly 
in trust, or otherwise, to induce any creditor to sign the cer- 
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tificate, shall be utterly void ; and the special matter may be 
given in evidence under the general issue. 

6. The bankrupt, after he has obtained his certificate, shall 
be discharged on common bail from any arrest for a debt due 
before: the bankruptcy, and may give the special matter in 
evidence under the general issue. The certificate shall be 
sufficient evidence of all proceedings prior to its being grant- 
ed; and the bankrupt shall be discharged from arrest under 
any execution for a debt prior to the bankruptcy, upon pro- 
ducing the certificate. 

7. After a bankrupt shall have once obtained a certificate, 
eompounded with his creditors, or been discharged under an 
insolvent act, and shall be proceeded against under a second 
commission, and receive a certificate, it shall only extend to 
protect his person from arrest, but shall leave his property 
still liable to the debts; and all his future property, except 
his tools, necessary furniture, and apparel for himself and fa- 
mily, shall vest in the assignees, unless he shall have paid 15s. 
in the pound after all charges. 

8. No certificate shall be granted or allowance made to any 
bankrupt who shall be guilty of any of the following acts, viz. 
losing in one day 20/. or losing 200/. within one year next 
preceding his bankruptcy, by any sort of gaming or wager- 
ing; losing 200/. within one year next preceding the bank- 
ruptcy, by any contract for the purchase or sale of any govern- 
ment or other stock, if the contract was not to be performed 
within one week after it was made, or if there was no trans- 
fer or delivery pursuant to the contract. Destroying, alter- 
ing, or falsifying any of his books or writings; making any 
fraudulent entries in his books or documents to defraud his 
creditors, or being privy thereto; concealing property to the 
amount of 10/.; lastly, knowing that a false debt had been 
proved under the commission, and not disclosing it to the 
assignees within one month after his knowledge. 

9. No engagement by the bankrupt to pay any debt dis- 
charged by the certificate shall be valid, unless made in 
writing. 

Section 10.—4llowance. 
If the bankrupt’s estate shall, after all charges, pay 10s. in 





ae 


it 
: 





L58 BANKRUPT LAW. 


the pound, he shall be allowed five per cent. out of the pro- 
duce, not to exceed 400/. ; if it shall pay 12s. 6d. in the pound, 
he shall be allowed seven and a half per cent. not to exceed 
500/. ; and if it shall pay 15s. in the pound, he shall be allow- 
ed ten per cent. not to exceed 600/. But should it not pay 
10s. in the pound, he shall be allowed what the commission- 
ers and assignees shall think proper, not to exceed three per 
cent. The bankrupt shall receive a suitable allowance fer the 
support of himself and family, until his last examination, and 
shall be allowed 5s. for every day’s attendance respecting his 
estate, after he shall have obtained his certificate. 


Section 11.—Com~position. 


Contents: 1. How made—2. Creditors who shall vote— 
3. Arbitration. 

1. If the bankrupt or his friends, after the last examination, 
shall make an offer of composition, which shall be approved of 
by nine-tenths of the creditors in number and value, at a meet- 
ing of the creditors after twenty-one days notice,in the Lon- 
don Gazette of the object of such meeting, another meeting 
shall be appointed, after a similar notice, to determine on the 
offer, and should nine-tenths of the creditors then present agree 
to accept it, the Lord Chancellor, upon their acceptance being 
testified by them, shall supersede the commission. 

2. Creditors whose debts are under 20/. shall not be reck- 
oned in number, but their debts shall be computed in value ; 
and creditors to the amount of 50/ and upwards, abroad, shall 
receive a special notice of the meeting, and the object thereof, 
and shall be permitted to vote by letter of attorney, duly at- 
tested; and should any creditor agree to accept a higher com- 
position for his vote, he shall forfeit his debt as well as the com- 
position. And the bankrupt, if required, shall make oath 
that neither he nor his friends have used any undue influence 
to obtain the consent of any creditor to such composition. 

3. The assignees, and the majority of the creditors in value, 
may submit any subject of dispute relative to the bankrupt to 
arbitration, and the award shall be binding upon all the cre- 
ditors. If there shall be no creditor at the meeting called for 
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that purpose, the assignees may make such submission with 
the consent of the commissioners. 


Section 12.— Fees. 


Contents: 1. Commissioners Fees—2. Priority of Barris- 
ters—3. Postponement of Meeting—4. Fees of the Office of 
Bankrupts—5. Fees of Master of Chancery and Attorney— 
6. Renewed Commission. 

1. The fee of 1/. shall be allowed to each commissioner— 
for every meeting,—for every certificate of the choice of as- 
signees, and for every signature of the bankrupt’s certificate ; 
and a further fee of 12. shall be allowed for every meeting in 
the country, to each commissioner, if a barrister, and for every 
time he shall travel seven miles from his usual place of resi- 
dence to any meeting. Should any commissioner receive a 
greater sum from the bankrupt or his creditors, or eat or drink 
at their expense, or order such expense to be incurred, he shall 
be disabled from ever acting as a commissioner. ) 

2. Where there are barristers in any commission to be exe- 
cuted in the country, who may be willing to attend, they shall 
be the acting commissioners in priority to any other com- 
missioners, and’shall be entitled to their fees accordingly ; but 
not more than three shall attend. 

3. No fees shall be allowed for any meeting by postpone- 
ment to another hour of the same day, when the parties are 
ready to proceed, unless the meeting shall have been sitting 
two hours at least. 

4. The fee of 5s. shall be paid for the entry of every com- 
mission, every adjudication, and every certificate of choice of 
assignees, or order for vacating the same, recorded in the office 
of bankrupts; and 2s. 6d. for the entry of every certificate of 
conformity. And the Lord Chancellor may appoint reasona~ 
ble fees for the entry of all such proceedings as he may direct 
to be recorded. 

5. The fee of 20s. shall be paid to the Master in Chancery, 
on settling the expenses of the petitioning creditor, prior to 
the choice of assignees; and the fee of 20s. to the attorney, for 
preparing the notice of the cause of action against any commis- 
sioner. 
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6. Should any commission be renewed for any cause what-. 
soever, only half of the usual fees shall be paid. 


Section 13.—Office. 


Contents: 1. The establishment of the Office, and- ap- 
pointment of Officer—2. Proceedings to be recorded—3. 
Are made evidence in all Courts. 

1. Whatever has been done by the Lord Chancellor under 
the authority of 5 Geo. 2, hereby repealed, relative to the 
establishment of an office where all matters concerning com- 
missions of bankruptcy shall be recorded, and to the appoint- 
ment of a person to have the custody thereof, is hereby con- 
firmed. And the Lord Chancellor may appoint a proper 
person to record such matters, and have the~ custody of the 
entries, who may act by deputy, to be approved of by the 
Lord Chancellor. And they shall continue in their offices 
during their good behaviour, and shall not be removed but by 
a written order of the Lord Chancellor, under his hand, ona 
sufficient cause to be therein specified. 

2. No commission of bankruptcy, adjudication by the 
commissioners, or certificate hereby required, shall be re- 
ceived as evidence in any court unless first recorded in this 
office ; and any person interested therein may require every 
instrument concerning the bankruptcy to be so recorded.— 
The Lord Chancellor may direct any of the proceedings of 
bankruptcy to be so recorded, and may establish a suitable fee 
for such service; and all persons shall be at liberty to search 
for any matterson record. The certificate of such officer or 
his deputy shall be evidence of the instruments, without 
proof of their signatures. 

3. Office copies of all original instruments and writings, 
filed in the office, or in the possession of the Lord Chancel- 
lor’s secretary of bankrupts, shall be evidence of the same in 
all courts; and no costs of producing the originals shall be 
taxed, unless the production was necessary. 


Seclion 14.—Penulties. 


Contents: 1. Disobedience to the orders of the commis- 
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sioners—2. Perjury—3. Assignees retaining Money—4. 
Non-conformity to the Act—5. Provisional Assignee not de- 
livering up Property—6. Officers detaining Bankrupt under 
Arrest—7. Jailer suffering an Escape, or not producing 
Bankrupt—s. Concealing or discovering Property—9. Pe- 
titioning Creditor after docket struck, receiving Debts or Se- 
curity—10. Application of -Forfeitures.. 

1. The commissioners shall have power, by warrant under 
their hands and seals, to commit to any prison they may 
think fit, all persons refusing to be sworn or to be examined 
according to this act, or to do any other act which is hereby 
required of them, there to remain without bail until they sub- 
mit; and all the questions which they have refused to an- 
swer, shall be specified in the warrant. 

2. Persons who shall wilfully and corruptly swear falsely 
when any oath is administered to them by the authority of 
this Act, shall, upon conviction, suffer the pains and penal- 
ties of wilful and corrupt perjury. Quakers may affirm, and 
be punished for false affirmation as for perjury. 

3. The interest of 20/. per cent. shall be charged by the 
commissioners against every assignee who shall retain and 
employ for his own benefit asum amounting to 100/. or who 
shall permit any co-assignee to retain or employ any sum to 
that amount; to be calculated during the time of such reten- 
tion ; and also 20/. per cent. on all sums which he shall neg- 
lect to invest in exchequer bills, after receiving directions 
so to do. 

Should any assignee become bankrupt, having money in his 
hands so retained or employed by him, his certificate shall not 
discharge his future effects from such demand, but the whole 
debt, with interest, shall be paid by him. 

Assignees holding any unclaimed dividends, amounting to 
50. and not disposing of them as required by this act, shall be 
charged five per cent. upon such unclaimed dividends, to be 
computed from the time when the certificate thereof should 
have been filed in the office of bankrupts, and such further sum 
as the commissioners shall think fit, not exceeding 20/. per 
cent. per annum. 
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4, If the bankrupt shall not conform to this act in surren- 
dering himself for examination, and delivering up his whole 
estate, with all books and-writings relating thereto, or shall 
conceal money to the amount of 10/. with intent to defraud 
his creditors, he shall be declared guilty of felony, and be 
liable to be transported for life, or any term not less than se- 
ven years, as the court shall adjudge ; or may be imprisoned 
only ; or be imprisoned and kept at hard labour in any com- 
mon jail, penitentiary house, or house of correction, not ex- 
ceeding seven years. 

5. Every provisional assignee who shall not deliver up all 
the property of the bankrupt in his possession to the chosen 
assignees, after ten days notice of their appointment, shall 
forfeit 2007. 

6. Any officer who shall retain a bankrupt under arrest, 
after he shall have shown his summons to surrender, and 
given the officer a copy, shall forfeit 5/. for every day’s de- 
tention, to be recovered by the bankrupt in any court of re- 
cord, with full costs. 

7. Any jailer who shall suffer a prisoner to escape, who has 
been regularly committed to his custody under the authority 
of this act, shall forfeit 500/.; and he shall forfeit 100/. if he 
shall not produce such person without charging a fee to any 
ereditor who shall exhibit to him a certificate of his having 
proved under the commission. 

8. Persons concealing any part of the bankrupt’s estate, and 
not. discovering the same within forty-two days after the com- 
mission, shall forfeit 100/. and double the value of the property 
so concealed ; andany person who shall discover any part of the 
estate within that time, which was not known.to the assignees, 
shall receive five per cent. reward, and such further reward 
as shall be agreed upon by the major part in value of the cre- 
ditors, at a meeting for that purpose. 

9. Ifa petitioning creditor, after he has struck a docket, 
shall either receive payment or security for his debt, or for 
the payment ofa larger proportion than the other creditors 
are to receive, he shall forfeit the debt, and deliver up what- 
ever he may have received from the bankrupt. 
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10. ‘All forfeitures incurred by this act may be sued for 
by the assignees in any court of record, and after deducting 
the expenses, shall be distributed amongst the creditors ; but 
should they have been fully paid their debts, then one moiety 
shall be paid to the king, and the other to the poor of the pa- 
rish where the bankrupt resided. 


Section 15.—Actions. 


Contents: 1, Limitation of actions—2. No action until 
demand of warrant—3. Notice of cause of action—4. Ten- 
der of amends and pleading—5. Proof of petitioning credi- 
tor’s debt, and act of bankruptey—6. Legal proceedings to 
recover dividends—7. Habeas Corpus—8. Consent of cre- 
ditor to suit in equity—9. Partners names to be used in legal 
proceedings—10. Time allowed to bankrupt to dispute the 
commission. 

1. All actions brought against persons for any thing done 
under this act, shall be commenced within three months after 
the fact committed ; and the general issue may be pleaded, and 
the special matter given in evidence. And should there be 
either a nonsuit, discontinuance of action after appearance, 
verdict for the defendant, or judgment on demurrer against 
the plaintiff, double costs shall be allowed to the defendant. 

2. No action shall be brought against a person acting un- 
der a warrant, without a demand in writing of the perusal 
and copy of the warrant regularly made six days before, and 
without making the petitioning creditor a defendant, if living. 
And if there shall be a verdict for the person acting under 
the warrant, but a verdict against the petitioning creditor, the 
plaintiff shall be allowed whatever costs he may be obliged to 
pay the person in whose favour the verdict has so passed. 

3. No action shall be brought against a commissioner for 
any thing done in such character, until a written notice of 
the cause of action shall have been given to him, one month 
before, by the attorney or agent of the plaintiff, whose name 
and place of abode shall be endorsed thereon. And the de- 
fendant shall have a verdict with costs, unless the service of 
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such notice shall be proved on the trial; and no evidence 
shall be allowed of any other cause of action than is contain- 
ed in the notice. 

4. Within one month after the service of notice the com- 
missioners may tender amends, and if not accepted, may 
plead the tender in bar with the general issue, and any other 
plea by the leave of the court; and should the jury find the 
tender sufficient, there shall be a verdict for the defendant. 
Costs shall be allowed to the defendant where there shall be 
either a nonsuit, a discontinuance, or a judgment in his favour 
on demurrer, as if he had pleaded the general issue only. 
The defendant may pay money into court in the usual man- 
ner, if he should have neglected to make such tender. 

5. No proof shall be required in any action by the as- 
signees, or against any person under this act, of the petition- 
ing creditor’s debt, the trading, or the act of bankruptcy, un- 
less a written notice shall be given of such of these facts as it 
is. intended to dispute; and if proof of such facts shall-be 
given, the costs incurred thereby shall be allowed to the per- 
son producing it, whether the verdict shall be in his favour or 
not. No proof shall be required of such facts in suits in equi- 
ty, unless a similar notice shall have been given within ten 
days after the rejoinder: and should the proof be given at 
the trial, the court may allow costs in the same manner, if it 
should think fit. 

6. No action shall be brought against assignees, for divi- 
dends which they refuse to pay ; but on petition to the Lord 
Chancellor, they shall be ordered to be paid with interest 
from the time they became due, together with costs. 

7. When a habeas corpus shall be allowed in favour of any 
person who shall have been committed under this act, the 
judge shall enter into the consideration of the whole proceed- 
ings relating to the subject, and if it shall appear that he has 
neglected to do any thing which the law authorizes the com- 
missioners to require, he shall recommit such person, not- 
withstanding any insufficiency in the warrant; but should it 
appear that he has been illegally and improperly committed, 
shall order him to be discharged. 
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8. No suitin equity shall be commenced by the assignees 
without the consent of the majority of the creditors in value ; 
but should none of the creditors attend the meeting for that 
purpose, the assignees may proceed, with the consent of the 
commissioners. : 

9, The assignees of one or more of the partners of a firm 
may, by order of the Lord Chancellor, use the names of the 
other partners in all legal proceedings. The partners shall 
not release the debt, and shall be indemnified against all costs, 
unless they claim a benefit in the proceedings. 

10. The depositions taken before the commissioners, of 
the petitioning creditor’s debt, the trading, and the act of 
bankruptcy, shall be conclusive evidence of these facts in all 
courts of law and equity, unless the bankrupt shall have given 
notice of his intention to dispute the commission two 
months after the adjudication; or, if abroad, within two 
months after his return, and shall have proceeded therein with 
due diligence. 

In all actions brought by the assignees before the expira- 
tion of such time, the money may be paid into court by 
the defendant, after such notice to dispute the commission, 
and all legal proceedings shall be stayed until the time shall 
have elapsed. And should the commission be superseded, all 
persons who have paid money, or delivered up possession of 
the real or personal estate to the assignees, shall be fully dis- 
charged, unless the payment or delivery was made after no- 
tice to dispute the commission. 
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